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Important to Corporation Lawyers 





Now in course of publication, a most valuable 
work entitled 


CYCLOPEDIA oF CORPORATION LAW 
By WILLIAM MEADE FLETCHER 


Author of “Corporation Forms,” “Illinois Corporations,” 
“Equity Pleading and Practice,’’ etc. 


To be completed in 8 volumes at $7.50 each delivered, of which 
the first three volumes are now ready for delivery, the balance to 
be published within about 90 days. 


Complete prospectus sent upon application. 


M. CURLANDER 


LAW PUBLISHER BALTIMORE, MD. 











WE ANNOUNCE! 


SUPPLEMENT to Park’s Anno. Ga. Code, $10.00 
POWELL’S Land Registration Act (Ga.), $6.50 


SAUSSY’S Table of Amer. and Eng. Cases Cited 
by Appellate Courts of Georgia, $10.00 





Midwinter Clearance Sale List of Standard sets and late 
Text Books mailed on request 


THE HARRISON COMPANY 


PUBLISHERS AND LAW BOOKSELLERS 
ATLANTA, GA. 
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’ 22 & New Thin Paper Volume 


Wi new, easy-to-read typography, bound uniformly in 

Buckram with new labels, making the Lawyers’ Edition 
convenient, easy to handle, and very readable. Besides all 
these improvements, there is a big saving in shelf space. 


a 
This volume contains the following very important cases as hy 
well as the many others decided during the 1916 term: : t 
\ The Adamson Bill Marshall v. Gordon (Congres- ' 
Webb-Kenyon Bill sional Contempt Case) y 
Victor Talking Machine Case New York Central v. Winfield 
Oregon Hours of Labor Case (Workmen's Compensation) 


Motion Picture Patent Case 


This is Another Reason Why the Lawyers’ Edition of 
the United States Supreme Court is 


the One You Want 
Entire book contains - - - - 1474 Pages 
Reported cases in Advance Som - - 746 
Index and Tables - - - - 190 936 


The difference is Co-op Editorial Material - 5 38 Pages 

Book 61 is the Continuation Volume of the New Sub- 
scription Edition as well as the Lawyers’ Edition. 

The Lawyers Co-operative Publishing Co. 


Rochester, New York 
New York Office: 55 Liberty Street 
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Legal Reasoning and Briefing 
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Logic Applied to the 
Preparation, Trial and 
Appeal of Cases with 
Illustrative Briefs 
and Forms 


By 
J. F. BRUMBAUGH 
of the 


Oregon Bar 


Formerly Professor of Public Speaking and Logic, 
Depauw University, and Professor of Law, 
University of South Dakota 


It is not enough to know the law. 
You must know how to use it. 


One Volume, Cloth Binding, 600 Pages 
Price $5.00, Delivered 











Legal Logic as Distinguished from General 
Reasoning 


Valuation of the Written Law 
How to Estimate Witnesses 
Suggestions for the Oral Argument 
Facts and How Best to Use Them 
Classifying the Issues 

Summing Up the Evidence 

How to Prepare Briefs 


Some Unusual Subjects Covered in this Volume 


III 


Deductive and Inductive Reasoning in their 


Reiation to Law 
Valuation of the Unwritten Law 
How to Estimate the Jury 
Suggestions for Delivery 
Application of the Law to the Facts 
Apportioning the Burden of Proof 


Legal Evidentiary Credits and Handicaps 


Illustrative Briefs 


The Bobbs-Merrill Company 


Indianapolis, Indiana 








ADVERTISEMENT 














Hubbell’s Legal Directory 


1918 Edition 


@ Now ready for delivery. 
@ Hubbell’s Legal Directory—the aid of the busy lawyer. 


Contents: 
Synopses of the Laws of every State of the United States. 
Synopses of the Laws of every Province of Canada. 


Synopses of the Laws of Hawaii, Philippine Islands, Porto 
Rico, Cuba, England, Scotland, France, Germany, 
Holland, Japan and Mexico. 


Copy-right and Trade-mark Laws of Argentina, Chile and 
Uruguay. 


Synopsis of the Laws concerning Jurisprudence and Procedure 
in the United States Courts. 


Synopsis of the Patent Laws. 
List of Lawyers. 
State and United States Court Calendars. 
List of Consuls. 
@ The compilers of our laws rank among the ablest lawyers at their Bars. 


@ The laws are revised and corrected to December 1, 1917. Forty-five 
State Legislatures met during the past year. 


@ The list of lawyers is presented for the better class of legal business. 


@ Order now—direct from us or through your bookseller. 


@ Price $7.35 delivered. 


The Hubbell Publishing Co., 
Equitable Building, © 
New York, N. Y. 
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If. 
ANNOUNCEMENTS. 
UNIFORM LAWS RECOMMENDED FOR ADOPTION. 


Upon the report of the Committee on Uniform State Laws, 
the Association approved at Saratoga the following acts prepared 
by the National Conference of Commissioners on Uniform State 
Laws, and recommended them for adoption by the various states : 

The Uniform Limited Partnership Act, and 

The Uniform Act for Extradition of Persons of Unsound Mind. 

The Vice-President and Member of the General Council from 
each state will please note the above recommendations by the 
Association, and endeavor, in accordance with By-Law XII, to 
procure the enactment by their legislature of the two acts thus 
approved. Copies of the acts will be found in the July JourNAt, 
pages 529-543 ; additional copies may be had on application to the 
Secretary. 

REFERENDUM. 
[INCREASE OF SALARIES OF FEDERAL JUDGES, 


By request of the Special Committee on Compensation to 
Federal Judiciary, the Executive Committee submitted on Decem- 
ber 15, 1917, the following question to the members of the Asso- 
ciation for referendum vote under the constitutional amendment, 
Article X, adopted August 30, 1916, viz.: 

“In view of the greatly enhanced cost of living due to the 
pending war, should the Congress of the United States now make 
an increase in the compensation of all Federal Judges? ” 

Each member was requested to indicate his vote upon the ques- 
tion on a postal card enclosed with the submission. The result as 
this issue of the JouRNAL goes to press is as follows: 


Wee: tah ONG. 35. Sax aco «smn ekwes eee 4005 
Co ee ee eer ere 692 
Cards returned with no vote..............02.- 115 
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HENRY D. ESTABROOK. 


Henry D. Estabrook, of New York City, a member of the Asso- 
ciation since 1897, died suddenly on December 22, 1917, in the 
sixty-fourth year of his age, at Tarrytown, N. Y. Mr. Estabrook 
delivered an address before the Association in 1901 on “ The Law, 
Hamilton ” ; in 1912 he participated in the tripartite Symposium 
on “The American Judicial System,” his sub-topic being “ The 
Judges,” and he presided at the successful dinner in Salt Lake 
City on August 19,1915. At the time of his death Mr. Estabrook 
was a member of the Committee on Publications, and had planned 
to attend a meeting of the Committee in Philadelphia on January 
4,1918. Mr. Estabrook’s reputation as an orator was well estab- 
lished. He practiced the law in Omaha for more than twenty 
vears, then removed to Chicago and after a few years, to New York 
City, where he became the general solicitor of the Western Union 
Telegraph Company. 


LETTER FROM DR. SARACHAGA. 


The following is an extract from a letter (translated) from Dr. 
QO. Rodriguez Sarachaga of the library of the Colegio de Abogados 
(Bar Association) of Buenos Aires, Argentina, to the Chairman 
of the Committee on Publications: 

Dear Sir: 

* * aS * %* ok a Eg 

I have read the notice which you inserted in the AMERICAN Bar 
ASSOCIATION JOURNAL with a view to having American books sent 
to us. Some works have already arrived, due no doubt to your 
notice, for which we beg to thank you. : 

We always like to write personal notes of thanks to donors of 
books, but they do not, as a rule, give their addresses, and so en- 
able us to do this. We inform you of this fact so that you may 
understand our position and so that possible future donors may 
give their addresses with the books. 

We should be particularly glad to get the Reports of Decisions 
of the Supreme Court of the United States, from the origin of the 
court up to 1916 (1855-1901, 141 vols.) ; cases decided in the 
Court of Claims, and the decisions of the Supreme Court in the 
appealed cases; the federal and state constitutions, Colonial 
Charters and Other Organic Laws, 2 vols., Ruling Case Law, 
Digest U. S. Supreme Court Reports, Constitutional Law from 
Ruling Case Law. 
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You cannot imagine, sir, how much the interests of the North 
Americans are linked with those of the Argentines. It will be 
sufficient to say that a few days ago we were asked in our library 
for the laws on successions of the State of New York (for these 
laws are referred to in our courts), but unfortunately we did not 
have them. 

Kindly try also to get us the daily reports of sessions of the 
American Congress, compilations of administrative resolutions, 
reviews on legislation, codes and laws most in use, federal and 
state, etc., and you will render us a marked service, as you are in 
a better position than anyone else to do this. 

[ am sending you also several publications that the Association 
of the Buenos Aires Lawyers has issued, and shall gladly send 
others, if you desire them. 

[ avail myself of this opportunity to subscribe as 

Very truly yours, 
O. Ropriguez SARACHAGA. 


BINDING THE JOURNAL. 


The Lord Baltimore Press is prepared to bind THr AMERICAN 
3aR ASSOCIATION JOURNAL in uniform binding at a cost of $1.50 
per volume. In color and style the binding will be similar to 
that of the Annual Reports. Members desiring to have the four 
numbers of the 1917 JouRNAL bound in one volume, will please 
communicate directly with The Lord Baltimore Press, Green- 
mount Avenue and Oliver Street, Baltimore, Md. 


MEETINGS OF STATE BAR ASSOCIATIONS, 1918. 

Tue Bar ASSOCIATION OF THE DistRICT OF CoLUMBIA will 
meet in Washington on January 8. 

Tue New York State Bar AssocraTIon will meet in New 
York City, January 11-12. 

Tue Ipano Stare Bar Association will hold its next meeting 
during the second week of January, in Boise. 

THe Wyomine State Bar Association will hold its annual 
meeting in Douglas, January 28-29. 

Tue Bar ASSOCIATION OF THE STATE OF Kansas will hold 
its next meeting in Topeka, January 30-31. 

Tue State Bar AssocraTION OF CONNECTICUT will hold its 
next meeting in Hartford, January 28. 
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THe New Mexico Bar Association will meet in January, 
at Santa Fé. The annual meeting will be held in Albuquerque 
later in the year. 


BOOKS RECEIVED. 
Acknowledgment is made of the receipt by the Secretary of the 
followmg books: 
teports of the sixteenth, seventeenth and eighteenth annual 
meetings (1914-5-6) of the South Dakota Bar Associa- 
ciation. 
Report of the Illinois State Bar Association, 1917. 
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Il. 
STANDING COMMITTEES 


1917-1918. 
JURISPRUDENCE AND LAW REFORM. 


FREDERICK N. JUDSON, St. Louis, Missouri. 
WILLIAM L. PUTNAM, Boston, Massachusetts. 
HENRY W. TAFT, New York, New York. 
EDGAR ALLAN POE, Baltimore, Maryland. 
JAMES D. ANDREWS, New York, New York. 


COMMITTEE TO SUGGEST REMEDIES AND PROPOSE LAWS RELATING To 
PROCEDURE. 

EVERETT P. WHEELER, New York, New York. 

ROSCOE POUND, Cambridge, Massachusetts. 

ROBERT E. LEE SANER, Dallas, Texas. 

EDGAR A. BANCROFT, Chicago, Illinois. 

PAUL HOWLAND, Cleveland, Ohio: 

JOHN D. LAWSON, Columbia, Missouri. 

THOMAS J. O’DONNELL, Denver, Colorado. 

HENRY B. F. MACFARLAND, Washington, District of Columbia. 

FREDERICK A. FENNING, Washington, District of Columbia. 

J. G. SLONECKER, Topeka, Kansas. 

HENRY H. WILSON, Lincoln, Nebraska. 

RODNEY A. MERCUR, Towanda, Pennsylvania. 

EDWARD A. HARRIMAN, New Haven, Connecticut. 

WILLIAM A. HAYES, Milwaukee, Wisconsin. 

WILLIAM L. JANUARY, Detroit, Michigan. 


LEGAL EDUCATION AND ADMISSIONS TO THE Bar. 


HENRY WADE ROGERS, New Haven, Connecticut. 
JOHN H. WIGMORE, Chicago, Illinois. 

WILLIAM R. VANCE, Minneapolis, Minnesota. 
HARLAN F. STONE, New York, New York. 
ROSCOE POUND, Cambridge, Massachusetts. 


CouNCIL ON LEGAL EDUCATION. 


HENRY WADE ROGERS, New Haven, Connecticut. 
JOHN H. WIGMORE, Chicago, Illinois. 

WILLIAM R. VANCE, Minneapolis, Minnesota. 
HARLAN F. STONE, New York, New York. 
ROSCOE POUND, Cambridge, Massachusetts. 











8 The American Bar Association Journal 





CoMMERCE, TRADE AND COMMERCIAL LAw. 


FRANCIS B. JAMES, Washington, District of Columbia. 
ERNEST T. FLORANCE, New Orleans, Louisiana. 

T. SCOTT OFFUTT, Towson, Maryland. 

FITZ-HENRY SMITH, JR., Boston, Massachusetts. 
HOWARD H. BALDRIDGE, Omaha, Nebraska. 


INTERNATIONAL Law. 


CHARLES NOBLE GREGORY, Washington, District of Columbia. 
JAMES B. SCOTT, Washington, District of Columbia. 
THEODORE S. WOOLSEY, New Haven, Connecticut. 

CHARLES CHENEY HYDE, Chicago, Illinois. 

J. PARKER KIRLIN, New York, New York. 


PUBLICATIONS. 


CARROLL T. BOND, Baltimore, Maryland. 

EDMUND F. TRABUE, Louisville, Kentucky. 

JAMES H. McINTOSH, New York, New York. 

T. MOULTRIE MORDECAI, Charleston, South Carolina. 
JOHN A. CHAMBLISS, Chattanooga, Tennessee. 


GRIEVANCES. 


THOMAS C. McCLELLAN, Montgomery, Alabama. 
FRANCIS J. SWAYZE, Newark, New Jersey. 
ANDREW A. BRUCE, Bismarck, North Dakota. 
CLEMENT MANLY, Winston-Salem, North Carolina. 
THOMAS A. JENCKES, Providence, Rhode Island. 


OBITUARIES. 


GEORGE WHITELOCK, Baltimore, Maryland. 
FREDERICK A. BROWN, Chicago, Illinois. 
JAMES W. VANDERVORT, Parkersburg, West Virginia. 


REPORTS AND DIGESTs. 


EDWARD Q. KEASBEY, Newark, New Jersey. 
SIGMUND ZEISLER, Chicago, Illinois. 

THOMAS H. REYNOLDS, Kansas City, Missouri. 
WILLIAM M. McKINNEY, Northport, New York. 
JOHN W. DAVIS, Clarksburg, West Virginia. 


PATENT, TRADE-MARK AND COPYRIGHT Law. 


ROBERT H. PARKINSON, Chicago, Illinois. 
MELVILLE CHURCH, Washington, District of Columbia. 
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JAMES R. SHEFFIELD, New York, New York. 
LIVINGSTON GIFFORD, New York, New York. 
EDWARD RECTOR, Chicago, Illinois. 


INSURANCE Law. 
ARTHUR I. VORYS, Columbus, Ohio. 
CHARLES W. FARNHAM, St. Paul, Minnesota. 
ASHLEY COCKRILL, Little Rock, Arkansas. 
U. S. G. CHERRY, Sioux Falls, South Dakota. 
THOMAS W. BLACKBURN, Omaha, Nebraska. 


UNIFORM STATE Laws. 


WILLIAM A. BLOUNT, Pensacola, Florida. 

FREDERICK G. BROMBERG, Mobile, Alabama. 

ROYAL A. GUNNISON, Juneau, Alaska. 

HAROLD BAXTER, Phenix, Arizona. 

W. H. ARNOLD, Texarkana, Arkansas. 

GURNEY E. NEWLIN, Los Angeles, California. 

SPERRY S. PACKARD, Pueblo, Colorado. 

WALTER E. COE, Stamford, Connecticut. 

JAMES M. SATTERFIELD, Dover, Delaware 

CHARLES W. NEEDHAM, Washington, District of Columbia. 

JOSEPH HANSELL MERRILL, Thomasville, Georgia. 

CLARENCE H. OLSON, Honolulu, Hawaii Territory. 

B. H. MILLER, St. Anthony, Idaho. 

ERNST FREUND, Chicago, Illinois. 

MERRILL MOORES, Indianapolis, Indiana. 

Cc. G. SAUNDERS, Council Bluffs, Iowa. 

CHARLES W. SMITH, Topeka, Kansas. 

EDMUND F. TRABUE, Louisville, Kentucky. 

W. 0. HART, New Orleans, Louisiana. 

P. H. GILLIN, Bangor, Maine. 

HENRY STOCKBRIDGE, Baltimore, Maryland. 

SAMUEL WILLISTON, Cambridge, Massachusetts. 

GEORGE W. BATES, Detroit, Michigan. 

CORDENIO A. SEVERANCE, St. Paul, Minnesota. 

A. T. STOVALL, Okolona, Mississippi. 

EDWIN A. KRAUTHOFF (Missouri), Washington, District of 
Columbia. 

LOUIS P. SANDERS, Butte, Montana. 

HENRY H. WILSON, Lincoln, Nebraska. 

HUGH H. BROWN, Tonopah, Nevada. 

JOSEPH MADDEN, Keene, New Hampshire. 

JOHN R. HARDIN, Newark, New Jersey. 

JAMES M. HERVEY, Roswell, New Mexico. 

FRANCIS M. BURDICK, New York, New York. 








10 The American Bar Association Journal 








J. CRAWFORD BIGGS, Raleigh, North Carolina. 
ANDREW A. BRUCE, Bismarck, North Dakota. 

A. V. CANNON, Cleveland, Ohio. 

D. A. MCDOUGAL, Sapulpa, Oklahoma. 

H. H. EMMONS, Portland, Oregon. 

WILLIAM H. STAAKE, Philadelphia, Pennsylvania. 
CHARLES S. LOBINGIER, Shanghai, China. 

MANUEL RODRIGUEZ-SERRA, San Juan, Porto Rico. 
THOMAS A. JENCKES, Providence, Rhode Island. 

T. MOULTRIE MORDECAI, Charleston, South Carolina. 
CHARLES S. WHITING, Pierre, South Dakota. 

W. H. WASHINGTON, Nashville, Tennessee. 

HIRAM GLASS, Austin, Texas. 

CHARLES R. HOLLINGSWORTH, Ogden, Utah. 
GEORGE B. YOUNG, Montpelier, Vermont. 

EUGENE C. MASSIE, Richmond, Virginia. 

CHARLES E. SHEPARD, Seattle, Washington. 

EDGAR B. STEWART, Morgantown, West Virginia. 

E. A. GILMORE, Madison, Wisconsin. 

W. E. MULLEN, Cheyenne, Wyoming. 


PUBLICITY. 


HOWARD McWILLIAMS, New York, New York. 
ALEXANDER H. ROBBINS, St. Louis, Missouri. 

GEORGE WENTWORTH CARR, Philadelphia, Pennsylvania. 
HENRY E. DAVIS, Washington, District of Columbia. 

A. E. CHENEY, Reno, Nevada. 


MEMBERSHIP COMMITTEE. 


LUCIEN HUGH ALEXANDER, Philadelphia, Pennsylvania. 
SIMEON E. BALDWIN, New Haven, Connecticut. 
MOORFIELD STOREY, Boston, Massachusetts. 
EDMUND WETMORE, New York, New York. 
FRANCIS RAWLE, Philadelphia, Pennsylvania. 
HENRY ST. GEORGE TUCKER, Lexington, Virginia. 
GEORGE R. PECK, Oconomowoc, Wisconsin. 

ALTON B. PARKER, New York, New York. 

JACOB M. DICKINSON, Chicago, Illinois. 
FREDERICK W. LEHMANN, St. Louis, Missouri. 
EDGAR H. FARRAR, New Orleans, Louisiana. 
STEPHEN S. GREGORY, Chicago, Illinois. 

FRANK B. KELLOGG, St. Paul, Minnesota. 
WILLIAM H. TAFT, New Haven, Connecticut. 

PETER W. MELDRIM, Savannah, Georgia. 

ELIHU ROOT, New York, New York. 

GEORGE SUTHERLAND, Salt Lake City, Utah. 








Standing Committees 11 





GARDINER LATHROP, Chicago, Illinois. 
JAMES M. BECK, New York, New York. 
THOMAS W. SHELTON, Norfolk, Virginia. 
LAWRENCE MAXWELL, Cincinnati, Ohio. 
GEORGE T. PAGE, Peoria, Illinois. 

CHARLES A. BOSTON, New York, New York. 
SELDEN P. SPENCER, St. Louis, Missouri. 
ALFRED P. THOM, Washington, District of Columbia. 
A. E. BOLTON, San Francisco, California. 
RICHARD V. LINDABURY, Newark, New Jersey. 
JOHN LOWELL, Boston, Massachusetts. 


PROFESSIONAL ETHICS. 
HENRY W. JESSUP, New York, New York. 
O’NEILL RYAN, St. Louis, Missouri. 
THOMAS PATTERSON, Pittsburgh, Pennsylvania. 
JAMES D. SHEARER, Minneapolis, Minnesota. 
FRANK W. GRINNELL, Boston, Massachusetts. 


NOTEWORTHY CHANGES IN STATUTE LAw. 
THOMAS I. PARKINSON, New York, New York. 
WILLIAM H. LOYD, Philadelphia, Pennsylvania. 
DONALD R. RICHBERG, Chicago, Illinois. 
JOSEPH N. TEAL, Portland, Oregon. 
JOHN J. SULLIVAN, Philadelphia, Pennsylvania. 


MANAGERS OF COMPARATIVE LAW BUREAU APPOINTED IN BEHALF OF 
AMERICAN BAR ASSOCIATION. 


FREDERIC D. McKENNEY, Washington, District of Columbia. 
HENRY ST. GEORGE TUCKER, Lexington, Virginia. 

HENRY STOCKBRIDGE, Baltimore, Maryland. 

JAMES BYRNE, New York, New York. 
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SPECIAL COMMITTEES 
1917-1918. 


War CoMMITTEE. 


ELIHU ROOT, New York, New York. 

WM. HOWARD TAFT, New Haven, Connecticut. 
JACOB M. DICKINSON, Chicago, Illinois. 
FREDERICK W. LEHMANN, St. Louis, Missouri. 
GEORGE SUTHERLAND, Salt. Lake City, Utah. 


GOVERNMENT LIENS ON REAL ESTATE. 
JOHN T. RICHARDS, Chicago, Illinois. 
FRANCIS LYNDE STETSON, New York, New York. 
A. T. STOVALL, Okolona, Mississippi. 


To PRESENT TO THE CONGRESS BILLS RELATING TO COURTS OF ADMIRALTY. 


GEORGE WHITELOCK, Baltimore, Maryland. 

ROBERT M. HUGHES, Norfolk, Virginia. 

BENJAMIN THOMPSON, Portland, Maine. 

JAMES H. HAYDEN, Washington, District of Columbia. 
EDWARD E. BLODGETT, Boston, Massachusetts. 


To OPPOSE THE JUDICIAL RECALL. 


ROME G. BROWN, Minneapolis, Minnesota. 
LAWRENCE COOPER, Huntsville, Alabama. 
ROYAL A. GUNNISON, Juneau, Alaska. 
EVERETT E. ELLINWOOD, Bisbee, Arizona. 
GEORGE B. ROSE, Little Rock, Arkansas. 
CURTIS H. LINDLEY, San Francisco, California. 
FRANK E. GOVE, Denver, Colorado. 

WILLIAM BROSMITH, Hartford, Connecticut. 
ROBERT PENINGTON, Wilmington, Delaware. 
CLARENCE R. WILSON, Washington, District of Columbia. 
WILLIAM A. BLOUNT, Pensacola, Florida. 
ALEXANDER R. LAWTON, Savannah, Georgia. 
DAVID L. WITHINGTON, Honolulu, Hawaii. 
JAMES H. HAWLEY, Boise, Idaho. 

GEORGE T. PAGE, Peoria, Illinois. 

SAMUEL O. PICKENS, Indianapolis, Indiana. 

E. M. CARR, Manchester, Iowa. 

CHARLES W. SMITH, Topeka, Kansas. 
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EDMUND F. TRABUE, Louisville, Kentucky. 
EDWIN T. MERRICK, New Orleans, Louisiana. 
WILFORD G. CHAPMAN, Portland, Maine. 
WILLIAM L. MARBURY, Baltimore, Maryland. 
JEREMIAH SMITH, JR., Boston, Massachusetts. , 
DAN H. BALL, Marquette, Michigan. 

JAMES S. SEXTON, Hazelhurst, Mississippi. 
CHARLES NAGEL, St. Louis, Missouri. 

D. GAY STIVERS, Butte, Montana. 

WILLIAM D. McHUGH, Omaha, Nebraska. 

HUGH H. BROWN, Tonopah, Nevada. 

JAMES SCHOULER, Intervale, New Hampshire. 
RICHARD V. LINDABURY, Newark, New Jersey. 
WILLIAM C. REID, Albuquerque, New Mexico. 

A. T. CLEARWATER, Kingston, New York. 
HARRY SKINNER, Greenville, North Carolina. 
CHARLES J. MURPHY, Grand Forks, North Dakota. 
CHARLES B. WILBY, Cincinnati, Ohio. 

JAMES R. KEATON, Oklahoma City, Oklahoma. 
FREDERICK V. HOLMAN, Portland, Oregon. 
RODNEY A. MERCUR, Towanda, Pennsylvania. 
MANUEL RODRIGUEZ-SERRA, San Juan, Porto Rico. 
RICHARD B. COMSTOCK, Providence, Rhode Island. 
P. ALSTON WILLCOX, Florence, South Carolina. 
CHARLES P. BATES, Sioux Falls, South Dakota. 
W. B. MILLER, Chattanooga, Tennessee. 

W. M. CROOK, Beaumont, Texas. 

EDWARD B. CRITCHLOW, Salt Lake City, Utah. 
GEORGE B. YOUNG, Montpelier, Vermont. 

EPPA HUNTON, JR., Richmond, Virginia. 
CHARLES E. SHEPARD, Seattle, Washington. 

D. J. F. STROTHER, Welch, West Virginia. 

BURR W. JONES, Madison, Wisconsin. 

CHARLES E. BLYDENBURGH, Rawlins, Wyoming. 


COMPENSATION TO FEDERAL JUDICIARY. 


WILLIAM A. GLASGOW, JR., Philadelphia, Pennsylvania. 
CHARLES C. TUCKER, Washington, District of Columbia. 
JOHN W. GRIGGS, Paterson, New Jersey. 

GEORGE GRAY, Wilmington, Delaware. 

ALFRED P. THOM, Washington, District of Columbia. 


UNIFORM JUDICIAL PROCEDURE. 
THOMAS W. SHELTON, Norfolk, Virginia. 


JACOB M. DICKINSON, Chicago, Illinois. 
WILLIAM H. TAFT, New Haven, Connecticut. 
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JOSEPH N. TEAL, Portland, Oregon. 
FRANK IRVINE, Albany, New York. 


DRAFTING OF LEGISLATION. 


WILLIAM DRAPER LEWIS, Philadelphia, Pennsylvania. 
HENRY C. HALL, Washington, District of Columbia. 
THOMAS I. PARKINSON, New York, New York. 

ERNST FREUND, Chicago, Illinois. 

WILLIAM H. LOYD, Philadelphia, Pennsylvania. 


IMPROVEMENT OF ACCOMMODATIONS OF U. S. SUPREME COURT. 


ALTON B. PARKER, New York, New York. 

CLARENCE R. WILSON, Washington, District of Columbia. 
CORDENIO A. SEVERANCE, St. Paul, Minnesota. 

EPPA HUNTON, JR., Richmond, Virginia. 

FREDERICK E. WADHAMS, Albany, New York. 


CO-OPERATION AMONG BAR ASSOCIATIONS. 


JULIUS HENRY COHEN, New York, New York. 
STILES W. BURR, St. Paul, Minnesota. 
WILLIAM H. H. PIATT, Kansas City, Missouri. 
CHARLES A. BOSTON, New York, New York. 
JOHN LOWELL, Boston, Massachusetts. 
EUGENE C. MASSIE, Richmond, Virginia. 


To CONSIDER CHANGE OF DATE OF PRESIDENTIAL INAUGURATION. 
WILLIAM L. PUTNAM, Boston, Massachusetts. 
WILLIAM L. MARBURY, Baltimore, Maryland. 
NATHAN WILLIAM MAacCHESNEY, Chicago, Illinois. 
RICHARD BOARDMAN, Jersey City, New Jersey. 
JOHN B. SANBORN, Madison, Wisconsin. 


To CONSIDER CLASSIFICATION AND RESTATEMENT OF THE Law. 


HAMPTON L. CARSON, Philadelphia, Pennsylvania. 
EDGAR A. BANCROFT, Chicago, Illinois. 
FREDERICK W. LEHMANN, St. Louis, Missouri. 
ADOLPH J. RODENBECK, Rochester, New York. 
SAMUEL WILLISTON, Cambridge, Massachusetts 
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IV. 
MEMORIAL FOR APPELLATE COURTS. 


The Committee on Reports and Digests have prepared a memo- 
rial to be presented to all of the appellate courts, both state and 
federal, and at the instance of the committee, the Association at 
its recent meeting in Saratoga, passed the following resolution : 


“ Resolved, (1) That the appended memorial be presented to 
the court of last resort and appellate courts of state-wide juris- 
diction in each state, to the United States Circuit Courts of 
Appeals and of the United States District Courts; that the pre- 
sentation be made in open court in a formal manner by a mem- 
ber of this Association appointed by the incoming President, and 
it shall be his duty to procure, wherever feasible, the co-operation 
of an officially appointed representative of the state or local bar 
association; (2) that a printed copy of this memorial and of 
John W. Davis’ address delivered at the Chicago meeting in 1916, 
before the Judicial Section, be presented, or where that is not 
feasible, be mailed to each of the judges of said courts; (3) that 
the Committee on Reports and Digests be charged with the respon- 
sibility of such printing and mailing.” 

The memorial referred to is as follows: 


MEMORIAL. 


“To the courts of the United States and the appellate courts of 
the several states: 

“The American Bar Association, as representative of all 
branches of the legal profession in America, and with conscious 
pride in the manner in which American courts have discharged 
and are discharging their judicial duties, ventures, in a spirit 
not of criticism, but of co-operation, to address to the courts of 
the country whose opinions are reported in the books the follow- 
ing memorial : 

“For many years the accumulation of reported cases which 
form our body of legal precedent has been the subject of grave 
concern. The acceleration in their numbers in recent years is 
such as to create alarm. More than 11,500 volumes of American 
reports are now extant, and those published within the last 30 
years exceed in number the total for all the years preceding. In 
our system of state and federal governments we have far more 
courts of last resort than any other people have, and with the 
growth of population litigation in all these courts must increase 
in like proportion. Unless, therefore, the problem is seriously 
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attacked it is not improbable that in the near future the burden 
of accumulated precedent will become’ not only serious, but 
insupportable. Indeed, it may ultimately jeopardize our whole 
theory of customary, as distinguished from codified, law, and may 
impair, if not destroy, our doctrine of the sanctity of judicial 
precedent. 

“The American Bar Association recognizes the joint interest 
of the Bench and Bar in the premises, and does not minimize the 
share of the Bar in the responsibility for the evil nor its duty to 
co-operate in applying the remedy. It believes, however, that the 
matter is one for the especial cognizance of the judiciary and that 
no effort at reform, whether it come from the profession itself or 
from the legislative branch of the government, can be so effective 
as those remedies which judicial initiative alone can supply. 

“ With a deep seize of the gravity of the situation the Associa- 
tion is impelled, therefore, to approach the courts of the country 
and to urge that they seriously address themselves to the prob- 
lem presented. In so doing criticism is foreign to its intent and 
censorship beyond its power. Certain concrete steps may be 
referred to because they have been so often discussed that they 
may be treated as representing the common judgment of the 
profession. These are: (a) A conscious effort at the shortening 
of opinions and the recognition of brevity as a cardinal virtue 
second only to clearness ; (b) an avoidance of multiplied citations 
and of elaborate discussions of well-settled legal principles and 
of lengthy extracts from text-books and earlier opinions; (c) the 
presentation of so much, and no more, of the facts as are neces- 
sary to present the precise question at issue; (d) a reduction of 
the number of reasoned opinions and a corresponding increase 
in the number of memorandum or per curiam decisions, with a 
brief statement, when necessary, of the points decided and of the 
ruling authorities. 

“To such efforts as may be made in pursuit of this and similar 
reforms, the Association, speaking for itself and its membership, 
pledges to the judiciary its hearty support. 

“The Committee consists of: Edward Q. Keasbey, Sigmund 
Zeisler, Thomas H. Reynolds, William M. McKinney, John W. 
Davis.” 

The President has thus far made the following appointments 
of members of the Association to present the memorial personally 
to the several courts: 


B. P. Crum, Montgomery, Ala. Hon. E. W. Lewis, Phoenix, Ariz. 
Royal <A. Gunnison, Juneau, Jacob Trieber, Little Rock, Ark. 
Alaska. Bradner W. Lee, Los Angeles, Cal. 


John M. Ross, Bisbee, Arizona. Daniel B. Ellis, Denver, Col. 
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Geo. D. Watrous, New Haven, 
Conn. 

Herbert H. Ward, Wilmington, 
Delaware. 

Melville Church, Washington, 
a CG. 


Orville A. Park, Macon, Georgia. 

David L. Withington, Honolulu, 
Hawaii. 

Jesse P. S. Budge, Pocatello, 
Idaho. 

Albert Watson, 
Illinois. 

Sigmund Zeisler, Chicago, IIl. 

James M. Graham, Springfield, 
Illinois. 

Stephen S. Gregory, Chicago, Il. 

Edgar B. Tolman, Chicago, Il. 

Albert D. Early, Rockford, III. 

Charles W. Moores, Indianapolis, 
Indiana. 

Henry Burnett, 


Mount Vernon, 


Louisville, Ken- 


tucky. 

Solomon Wolff, New Orleans, 
Louisiana. 

Clarence W. Peabody, Bangor, 
Maine. 


W. H. Perkins, Baltimore, Md. 

Frank W. Grinnell, Boston, Mass. 

Thos. A. E. Weadock, Detroit, 
Mich. 


Henry E. Randall, St. Paul, Minn. 
LeRoy Percy, Greenville, Miss. 
James A. Walsh, Helena, Mont. 
Francis A. Brogan, Omaha, Nebr. 
Frank H. Norcross, Reno, Nev. 


Wm. P. Bynum, Greensboro, 
North Carolina. 
Andrew A. Bruce, Bismarck, 


North Dakota. 

Daniel W. Iddings, Dayton, Ohio. 

S. H. Harris, Oklahoma City, 
Oklahoma. 

W. P. LaRoche, Portland, Oregon. 

Russell Duane, Philadélphia, Pa. 

Manuel Rodriguez Serra, San 
Juan, Porto Rico. 

William A. Morgan, Providence, 
Rhode Island. 

Lanneau D. Lide, Marion, S. C. 

Chas. S. Whiting, Pierre, S. D. 

R. E. Lee Saner, Dallas, Texas. 

Wilson I. Snyder, Salt Lake City, 
Utah. 

M. C. Webber, Rutland, Vermont. 

Robert M. Hughes, Norfolk, Va. 

George Donworth, Seattle, Wash. 

J. W. Vandervort, Parkersburg, 
West Virginia. 

Claire B. Bird, Wausau, Wis. 

Roderick N. Matson, Casper, Wyo. 
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V. 


COUNSEL TO REGISTRANTS UNDER SELECTIVE 
SERVICE LAW. 


The Provost Marshal General of the Army having requested 
co-operation of the American Bar Association in furnishing legal 
advice to registrants under the Selective Service Law, the Execu- 
tive Committee sent to state officers of the Association (Vice- 


Presidents and members of General Council) the following letter : 
October 11, 1917. 

Dear Sir:—General E. H. Crowder, the Provost Marshal 
General of the Army, has urged upon the Executive Committee 
the necessity of providing in each state voluntary and competent 
legal advice and assistance to registrants under the Selective 
Service Law in connection with their rights, duties and status, 
the same to be furnished at the headquarters of the local boards 
of exemption. The War Department proposes to send to each 
member of the Association a circular letter explaining fully the 
necessity and character ‘of the service. When you receive the 
same we suggest that you place yourself in communication with 
the Governor of your state and confer with him as to details. 
He will be advised directly of the plans by the Department. 

General Crowder’s suggestion commends itself to the Com- 
mittee who feel confident that members of the Association 
throughout the country will cheerfully render this patriotic ser- 
vice at the instance of the War Department. and that the members 
in each state may be most expediently organized. for the service 
by the Vice-President and representatives on the General Council 
of the state, in co-operation. 

Therefore the Committee request that you confer immediately 
with your associates, and proceed to organize a sufficient number 
of volunteers among the members in your state to render in 
proper relays the duties contemplated, availing yourself of such 
assistance as the Governor may be willing to furnish. 

Enclosed you will find copy of resolutions passed by the Asso- 
ciation at Saratoga Springs recommending that state and local 
bar associations undertake war work on certain lines. 
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Please advise the Secretary of the Association of the receipt 
of this letter and of such action as you may take in the premises. 
Yours very truly, 
WALTER GEORGE SMITH, CHARLES BLoop SMITH, 


GEORGE WHITELOCK, ASHLEY COCKRILL, 
FREDERICK E. WapHAMS, GEORGE T. PAGE, 

GEORGE SUTHERLAND, T. A. HAMMOND, 

R. E. LEE SAneEr, U.S. G. Cuerry, 

CHARLES N. Porter, CuarvLEs THADDEUS TERRY. 


JoHN LOWELL, 


WAR RESOLUTIONS. 
SUBMITTED BY THE EXECUTIVE COMMITTEE AND ADOPTED BY 
THE AMERICAN Bar ASSOCIATION AT ITS MEETING IN 
SARATOGA SPRINGS, SEPTEMBER 4, 1917. 


“ Resolved, That the Executive Committee of the American 
Bar Association recommends to the various state and local bar 
associations of the United States that they undertake war work 
along the following lines: 

“ (a) Rendering legal assistance to those entering the federal 
service and to exemption boards. 

“(b) Conservation of the practice of lawyers entering such 
service. 

“(c) Relief, where not otherwise provided for, of the families 
of lawyers engaged in such service. 

“(d) Assist the federal and state authorities in all activities 
in connection with the war, including the furnishing of capable 
public speakers for the promotion of patriotism and patriotic 
endeavor. 

“ And it is further recommended that the work of the various 
state and local bar associations, along the foregoing lines, be 
so far as possible co-ordinated and standardized.” 


On November 13, the Provost Marshal General himself sent the 
following letter to state officers of the Association, enclosing var- 
ious documents, such as a copy of questionnaire for registrants, 
and the Selective Service Regulations prescribed by the President: 
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WAR DEPARTMENT. 


OFFICE OF THE Provost MarsHaL GENERAL. 
WASHINGTON. 
November 13, 1917. 
To Vice-Presidents and Members of the General Council of the 
American Bar Association: 

GENTLEMEN :—I am mailing you herewith a copy of the new 
Selective Service Regulations, together with a copy of the ques- 
tionnatre, a copy of my letter to the Governors of all the states, 
dated November 6, and a telegram which I have sent today to 
the Governor of every state. 

Your particular attention is directed to the President’s Fore- 
word and to Sections 30, 45 and 46 of the new regulations. 

There are being mailed to every member of the American Bar 
Association a copy of the President’s Foreword, a copy of my 
letter to Governors, dated November 6, a copy of the questionnaire 
and extracts from the Selective Service Regulations relating to 
legal advisory boards. 

You are urged to communicate immediately with the Governor 
and Attorney-General of your state in order to organize the cen- 
tral committee as promptly as possible, and to co-operate with 
the Governor in organizing the legal advisory board. 

A sufficient number of copies of the Regulations will be fur- 
nished to supply one to every member of every legal advisory 
board. 

Very truly yours, 
E. H. Crowner, 
Provost Marshal General. 


In addition there has been sent to every member of the Ameri- 
can Bar Association, directly from the office of the Provost Mar- 
shal General, a letter of which the following is a copy, together 
with documents referred to and a pamphlet entitled Hxtracts from 
the Selective Service Regulations: 


WAR DEPARTMENT. 
OFFICE OF THE Provost MarsHAL GENERAL. 
WASHINGTON. 
November 14, 1917. 

To Members of the American Bar Association: 

GENTLEMEN :—I am transmitting herewith to each of you cer- 
tain documents relating to the new classification system of regis- 
trants to be put into operation within the next few weeks under 
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the new Selective Service Regulations. These documents relate 
particularly to the organization of the legal advisory boards pro- 
vided by the new regulations. 

I urge your careful consideration of all the enclosures. With- 
out attempting to repeat what has been said by the President or 
to refer in detail to the contents of the enclosed documents, I 
desire to impress upon you the necessity for disinterested advice 
and aid to registrants, especially the poor or ignorant, in answer- 
ing their questionnatres. 

Upon the abundant giving of such aid and advice depends in 
large measure the success of the new system, and success involves 
speed and accuracy coupled with the doing of complete justice 
both to the registrant and to the nation. 

The officers of the American Bar Association are earnestly 
co-operating with the officials, both federal and state, in organ- 
izing the legal advisory boards. The three officers of the Asso- 
ciation in each state, namely, the Vice-President, the elected 
member of the General Council, and the ex officio member of the 
General Council (the latter being the President of the state bar 
association) have already been constituted a central committee 
to co-operate with the Governor and Attorney-General in organ- 
izing the several legal advisory boards throughout the state. 

Being myself a member of the Association, I know that the 
President’s call will meet with universal response from its mem- 
bers and from the many capable and patriotic lawyers who are 
not members; for the personnel of these boards either as to per- 
manent or associate members is not to be limited to members of 
the Association. Indeed, it may be necessary in some commu- 
nities where there may not be a sufficient number of lawyers to 
act as associate members, to utilize the services of competent lay- 
men as such. 

In order that this great auxiliary organization may be fully 
organized and instructed before the new selective service process 
begins, I urge you immediately to tender to the Governor of your 
state (to whom all communications upon this subject should be 
addressed) your services in assisting not only in the organiza- 
tion, but also in the actual work of the advisory boards in your 
community. . 

Very truly yours, 
E. H. Crowner, 
Provost Marshal General. 


The state officers have been requested to keep a record of mem- 
bers of the Bar performing this patriotic service in order that 
proper data may be preserved by the Association concerning the 
response of the Bar to the call of the President of the United 
States for legal counsel to the registrants. ; 
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The result of the effort has been entirely satisfactory and the 
response enthusiastic, as will be seen from the letter of the 
Provost Marshal General to the Secretary, and from the résumé 
of the responses received from the various states given below. 


WAR DEPARTMENT. 


OFFICE OF THE Provost MArsHaL GENERAL. 
WASHINGTON. 
November 22, 1917. 
George Whitelock, Esq., Secretary American Bar Association, 
Baltimore, Md. 

Dear Mr. WuIrTEtock :—I desire to express to you the thanks 
of this office for the services you have rendered in connection 
with the Selective Service Regulations. 

By reason of the valuable services rendered by you and by the 
national officers of the Association and by the Vice-Presidents 
and members of the General Council in the respective states and 
by the prompt and almost universal response of the members of 
the Association generally, legal advisory boards have been fully 
organized in many of the states and are being rapidly organized 
in the others; and I have no doubt whatever that the aid to be 
rendered by them during the classification of registrants, which 
will begin about December 15, will make the accomplishment of 
the classification completely successful. 

Sincerely yours, 
E. H. Crowver, 
Provost Marshal General. 


RESUME OF LETTERS FROM STATES CONCERNING 
SERVICE TO REGISTRANTS. 
ALABAMA. 
Arangements are being made to have lawyers all over the state 
appointed to carry out the resolution concerning service to regis- 
trants. The work will be done through the Alabama State Bar 


Association. Copies of the war resolution of the American Bar 
Association have been sent to all lawyers who will serve. 


ALASKA. 


The members of the American Bar Association are taking up 
with the Alaska Bar Association the matter of the selective ser- 
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vice draft, and are organizing volunteers for the work requested. 
The territory has been divided on the lines of the judicial 
divisions, and an advisory board appointed in each of the four 
divisions. 
ARIZONA. 

The Governor and local American Bar Association officers are 
acting together, and all necessary steps are being taken to accom- 
plish what is requested concerning counsel to registrants. 


ARKANSAS. 

The Governor, Attorney-General and American Bar Associa- 
tion officers met and selected names for appointment as various 
legal advisory boards, and the plans suggested are being carried 
out. 

CALIFORNIA. 

The Los Angeles Bar Association has sent out a call for vol- 
unteers, outlining work, and enclosed card for reply. Members 
of the bar association have been serving as four-minute speakers 
in giving publicity to the matter of war service. 


COLORADO. 

The instructions of the officials of the American Bar Associa- 
tion and the Provost Marshal General have been fully complied 
with. There are 75 local exemption boards for districts in the 
State of Colorado, and 75 legal advisory committees were selected 
and reported by the committee and the Attorney-General to the 
Governor. Prompt action will be taken on the entire matter. 


CONNECTICUT. 

The American Bar Association officials are in communication 
with the Governor. The later has compiled a list of lawyers in 
most of the divisions outside of the cities, and the lawyers in the 
cities have forwarded to him the names of three lawyers for each 
one of the divisions. The lists so arranged will be sent to General 
Crowder and the members named thereon will serve as requested 
by the Provost Marshal General. 
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DELAWARE. 


The Attorney General and officials of the American Bar Asso- 
ciation have arranged for formation of boards which will imme- 
diately put into execution the plans outlined. 


DISTRICT OF COLUMBIA. 


The representatives of the bar association have advised with 
the commissioners and with the legal advisory board, and are 
now co-operating with them in the furtherance of their work. 
A very complete organization has been effected, which will take 
care of the serious business of advising registrants at the proper 
time. The local officers are endeavoring to see that the repre- 
sentatives of the American Bar Association as such shall acquit 
themselves creditably in this matter. The Bar of Washington is 
thoroughly alive to its responsibilities. 


FLORIDA. 


The Governor has appointed a committee of three lawyers to 
select a plan for the several legal advisory boards throughout the 
state. All members of the Bar hold themselves in readiness to 
provide legal advice and assistance to registrants under the Selec- 
tive Service Law. 

GEORGIA. 

A committee of three lawyers from each of the 44 senatorial 
districts of Georgia has been appointed to carry out the plan of 
the War Department. In nearly every instance, the Chairman 
of each committee is a member of the American Bar Association. 
The Governor is in receipt of numerous letters from lawyers vol- 
unteering their services. The men will go enthusiastically to 
work as all are catching the spirit of the value and honor of 
service. 

HAWAII. 

The Committee of the Local Council has offered to the Gov- 
ernor the services of the members of the Bar of this territory for 
the purposes referred to in the letter of the Provost Marshal 
General, and their assistance will be forthcoming whenever it 
may be required. 
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IDAHO. 


This state has been divided into seven districts and a committee 
has been appointed in each district to act under the general ad- 
vice and supervision of a central committee. It is planned to 
have the district committeemen go into the several counties in 
their districts and organize a legal board in each county, and in 
this manner complete the organization throughout the entire state 
with direct responsibility to the central committee which has 
received commissions from the President of the United States. 
The central committee is drafting a letter to be sent to all mem- 
bers of the Bar in the state, requesting them to report to the local 
organization proffering their services. It is the plan of the com- 
mittee to have the entire expense of the organization and of 
giving advice borne by the members of the Bar, and each member 
of the Bar in the state is requested to contribute the sum of 
$5.00 toward the payment of the expenses of the organization and 
the expense of rendering service to the registrants. 


ILLINOIS. 


The organization of the Bar of Illinois to aid in the new Selec- 
tive Service Regulations has proceeded under the direction of the 
state officials of the American Bar Association and the Attorney- 
General. It is expected that the Bar of the entire state will be 
organized for effective service in a very short time. 


INDIANA. 


There is contemplated a state central board consisting of the 
Governor, Attorney-General and the state officials of the Bar 
Association. Meanwhile there will be a meeting of the state asso- 
ciation to take action upon enlisting the aid of members of that 
organization. Very many attorneys have already volunteered 
without compensation to aid the conscripted men in making their 
registration claims for special service for which they are best 
qualified, and in deserving cases, their application for exemption. 


IOWA. 


The Bar, at a meeting called for the purpose of taking action in 
relation to the service to be performed in assisting registrants in 
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the selective service, unanimously passed a resolution offering 
their services for whatever period of time was required, to com- 
plete the work of assisting registrants in answering the question- 
navre of. the selective service system. The officials of the Amer- 
ican Bar Association selected for appointment by the Governor 
the names of attorneys for 100 legal advisory boards. 

The work of assisting registrants began on the 17th inst. and 
will continue until completed. The work is well organized, and 
will be pushed with celerity. 


KANSAS. 


Three hundred and fifteen lawyers in 105 counties in Kansas 
were recommended to constitute boards under the new Selective 
Service Regulations. Co-operation is promised in every way to 
secure competent and efficient advisory boards in all the different 
counties of the state. 

KENTUCKY. 

Legal advisory boards have been organized in each county in 
the state, including the city of Louisville. The members of the 
American Bar Association in this state and the members of the 
state association will give attention to the registrants who are to 
be examined and classified under the new regulations. 


LOUISIANA. 


A central committee has been constituted and a plan of organi- 
zation adopted on the lines suggested by the Provost Marshal 
General, viz., the formation of one legal advisory board in each 
parish of the state, including the parish of New Orleans. Each 
of these boards will be composed of three lawyers, whose duty it 
shall be to take charge of the work as outlined in the regulations. 
It is proposed that a central office be taken to which registrants 
can be referred with the certainty of finding there lawyers who 
will, without compensation, give to such registrants all necessary 
legal advice and every assistance in connection with matters to 
be done by registrants in connection with the selective draft 
system. 

MAINE. 

Steps are being taken to co-operate in the organization sug- 

gested. 
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MARYLAND. 


In Baltimore City the lawyers have been organized to give 
assistance to registrants for military service in a way typical of 
the whole state. There are four advisory boards, each consisting 
of a judge and two lawyers. The Baltimore Bar Association 
sent out to all of the lawyers in the city a call for volunteers, and 
up to this time over 600 have sent in their names. These have 
been divided amongst the four legal advisory boards as associates. 
Each advisory board has held a meeting of all of the associates 
assigned to it, at which a general explanation of the work to be 
done was made. There are six wards in each of the four legis- 
lative districts of the city, and each lawyer has been assigned to 
a ward. Each ward in turn has a Chairman of the lawyers 
assigned to it, and these legal groups have held meetings to 
inform themselves more thoroughly in the questions that will 
come up during the progress of the work, and in order to organize 
themselves so that there will always be a sufficient number of 
lawyers on hand to give the needed advice. 

In order to free the lawyers from any conflicting engagements 
so far as possible, the courts have adjourned until after Christmas, 
and all of the court-rooms in the court-house will be thrown open 
as places of conference for the lawyers and registrants; and the 
10 judges of the Supreme Bench of Baltimore City, who preside 
in the local courts, have agreed to be present to supervise and 
assist in the work. 

In addition to the court-house, there will be places in each 
ward, either in or near the offices of the local boards, at which a 
sufficient number of lawyers will be present to give the needed 
advice to the registrants. 


MASSACHUSETTS. 


The American Bar Association state officials are in communi- 
cation with the Governor and are ready and anxious to do every- 
thing possible. It will be easy. to secure a sufficient number of 
competent lawyers to advise and assist registrants, and the organi- 
zation will shortly be effected. 








. 
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MICHIGAN. 

Organization is in process, and the matter will receive atten- 
tion in due course. 

MINNESOTA. 

A central committee has been formed to take up the matter 
of mobilizing the Bar of the state for service to the Governor in 
the matter of the selective draft. The American Bar Associa- 
tion officials are working with the Governor on the selection of 
names for appointment by the latter to assist registrants. It 
is the purpose of the central committee to see that every legal 
exemption board in the state is provided with three patriotic 
and reputable lawyers for the purpose of giving legal advice and 
assistance to these registrants. 


MISSISSIPPI. 


The Vice-President of the American Bar Association has sent 
a letter to every member of that Association in the state. The 
President of the state bar association has sent a similar letter to 
every member of the latter association, and the Governor has 
addressed a letter to each lawyer in the state urging perfect 
co-operation with the legal advisory boards in the matter of ren- 
dering every possible assistance to registrants who may be called 
upon to answer the questionnaire sent out by the Provost Marshal 
General. The President of the state bar association writes : 

“ My mail has been flooded with the most patriotic and generous 
response to this request; tendering their services without cost 
to all such as may need them. I have letters from members of the 
state bar association and from lawyers who-are not members, 
offering their services in performance of this duty. A sufficient 
register of these attorneys for this service will be found in the 
list of members of the state bar association of this state.” 


MISSOURI. 


Following the recommendations of the Bar Association, resolu- 
tions were passed by the state and all local associations urging 
their services to all enlisted members of the Bar. Also the Bar 
has organized for all general services which could be rendered the 
Government and especially the War Department, whenever and 
wherever such assistance may be made available. 
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NEBRASKA. 


The Governor and the Attorney-General with the officials of 
the American Bar Association have appointed a central board 
which is perfecting organization for the work suggested. 


NEVADA. 


The Nevada Bar Association by resolution declared itself 
thoroughly in accord with the sentiments of the resolutions passed 
by the American Bar Association. An organization is being 
effected and each lawyer communicated with concerning just and 
efficient counsel to all registrants. 


NEW HAMPSHIRE. 


The Governor has appointed a committee to plan the organi- 
zation of several legal advisory boards throughout the state in 
compliance with the request of General Crowder. 


NEW JERSEY. 


The Governor is urging the appointment of advisory boards in 
every county and has appointed a committee to take charge of 
the organization of lawyers. In response to public notice given, 
members of the Bar responded very generally, offering their ser- 
vices. Many local associations have held meetings and expressed 
their readiness to do whatever is required. 


NEW MEXICO. 

Steps are being taken to organize county bar associations in 
each county with a view of having frequent meetings and dis- 
cussing the matters referred to in the material sent out by the 
Provost Marshal General. The following has been sent out to 
all practicing attorneys within the State of New Mexico: 


BULLETIN OF THE 
New Mexico Bar AssocrarTIon. 
ROSWELL, NEW MEXICO. 
November 23, 1917. 
To All Practicing Attorneys within the State of New Mezico. 
GENTLEMEN :—There is being sent to each of you a copy of the 
Selective Service Regulations prescribed by the President under 
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the authority vested in him by the terms of the Selective Service 
Law. 

Under its provisions (See Sec. 30, p. 14), three members of 
the bar in each county will be selected to organize legal advisory 
boards, composed of all lawyers in each county; thus including 
all members of the Bar within the state as members. No formal 
appointment in that respect is necessary or will be made, as the 
regulations constitute each lawyer a member for his county. 

Heretofore, many of the attorneys of the state, without com- 
pensation, have loyally assisted the exemption boards; but no 
organized effort has been made and the work has fallen largely 
on a few individuals. But now all attorneys throughout the 
state are called upon to take a definite place in the organized 
ranks of the nation for winning the war by co-operating in the 
raising of armies; an opportunity that will be enthusiastically 
welcomed by every patriotic lawyer in the state—and this means 
all members of the Bar. 

In a general way your duties will be to act as legal advisors 
for registrants concerning their rights and duties under the 
Selective Service Law, as well as advising the exemption boards. 

Nemember, you are an officer of the Government; you cannot 
represert an individual registrant as an attorney. Only services 
given impartially to registrants and Government alike will be 
rendered by you. To aid the registrant alone in securing a de- 
ferred classification without considering the Government’s side 
of the case, will result in lack of uniformity and injustice; but 
assistance to the exemption boards in arriving at the true situa- 
tion, and in ascertaining the true merits of any registrant’s con- 
tention (that is, the truth, the whole truth and nothing but the 
truth) will be invaluable. 

We will, therefore, expect your time, talent and co-operation 
when called for, so that no registrant will be without legal advice, 
and no case will reach the exemption board not fully and fairly 
reflecting the facts as called for by the questionnaire. Do not 
say you are “ too busy ” to help. Your country needs your service. 

The following suggestions are made for your guidance: 

1. Make a thorough study of the regulations. 

2. Make no charge for assisting registrants. 

3. Advise the registrant that you cannot represent him as an 
attorney ; that you will assist him in answering the questionnaire ; 
that he must disclose all the facts in connection with his claims 
for classification, whether for or against him. 

4. Be impartial; neither represent one side nor the other, but 
use your best efforts to get before the exemption boards “ the 
truth, the whole truth and nothing but the truth” concerning 
any claim for deferred classification. 

5. It is a felony for any person to make an affidavit that is 
not true. See that affiants understand what they are swearing 
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to, so that they will be protected from this danger, as in all proba- 
bility doubtful affidavits will be investigated by federal agents. 

Your patriotic duty requires all that is asked of you. The 
regulations imply that at least three lawyers should be present 
at all times to assist the local boards and registrants for 60 days, 
beginning December 15, next. If you are over 31 years old, re- 
member how you have been deprecating that fact because it pre- 
vents your participating as a soldier. This a greater service 
without the attendant hardships or dangers. Do your “ bit,” so 
that the work will not fall too heavily upon a few attorneys. 
Remember, “ it should be the pride of every lawyer that no regis- 
trant within his district is without competent legal advice and 
assistance in preparing the papers that such registrant is required 
to submit in the process of the selection of citizens of this nation 
for duty in the present emergency.” 

Respectfully, 
Hiram M. Dow, 
President New Mexico Bar Association. 


NEW YORK. 

The Governor is ready to put into effect plans for appointment 
of advisory boards of lawyers, as requested by General Crowder. 
In New York City, as a result of the action of all bar associations, 
a committee of lawyers is already in existence, which has under- 
taken every sort of work that lawyers may do in connection with 
the operation of the Selective Service Law. The Bar of the City 
of New York will now be organized as desired by the Provost 
Marshal General, and in order to give the desired co-operation 
in connection with the new system of classification. The Gov- 
ernor will organize similar boards in such divisions of the State 
of New York as he may decide upon. 


NORTH CAROLINA. 

The Governor, Attorney General and officials of the American 
Bar Association completed and organized the mobilization of 
lawyers of this state for service in connection with the Selective 
Service Law, and to give advice and assistance to registrants. 
There have been appointed three attorneys in each district to 
organize all the lawyers of that district who will volunteer their 
services. Lists of these will be made, and notices printed and 
directed to the registrants, giving the names of the lawyers in 
the district who will serve them in this capacity and provide them 
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a copy of this notice; and the names of the lawyers thereon shall 
be mailed to the registrants at the same time the questionnaire 
is mailed. Copies will also be given in the local papers. 


NORTH DAKOTA. 

The matter is progressing well in this state. Legal advisory 
boards for each district have been appointed, the state’s attorney 
of each county being the Chairman of such board. The question 
of enlisting and securing the active co-operation of every lawyer 
within the district has been taken up with each state’s attorney. 
Every member of the Bar will be urged to actively co-operate in 
giving assistance to registrants. All over the state a fine response 
is being had from the lawyers, and the organization as perfected 
seems to be working very happily. Each state’s attorney is taking 
hold of the matter with energy and spirit. 


OHIO. 


A central committee has been appointed by the Governor who 
is proceeding to organize the lawyers of the state. In consequence, 
the entire body of lawyers of Ohio have enlisted their services 
free of charge as associate members of the legal advisory boards, 
and are now ready to render the services required to the local 
draft boards and to all registrants. 


OKLAHOMA. 


Members of the Association in Oklahoma have already tendered 
their service to the men selected under the new Service Law, 
and have given such assistance as is needed, freely and without 
charge. They are ready and willing to co-operate with the De- 
partment to the end that such service may be more promptly 
and effectively given hereafter. In this connection, there has 
been litttle trouble from any source, and that of easy solution. 


OREGON. 


The Governor has appointed a central committee to select local 
committees of lawyers to provide counsel for registrants. The 
matter has also received the active attention of the state bar asso- 
ciation. 
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PENNSYLVANIA. 


A central committee of this state, under the Selective Service 
Law, has been organized and is completing the selection of the 
lawyers for each of the several advisory boards throughout the 
state, furnishing the lists to the Governor. 


PORTO RICO. 


The Governor of Porto Rico and the President of the bar asso- 
ciations in the island have been in consultation with a view to 
organizing the lawyers who will render patriotic service when the 
times arrives. No military draft had taken place in Porto Rico 
at the end of October, but it was expected to be ordered shortly 
thereafter. 


RHODE ISLAND. 


A meeting of the members of the Association in this state has 
been called to organize in the manner suggested, and such com- 
petent legal advice and assistance will be rendered to registrants 
as they require, and everything possible done to carry out the 
wish of the Executive Committee and the Provost Marshal 
General. 


SOUTH DAKOTA. 


In pursuance of the request of General Crowder, the American 
Bar Association officials, acting with the Governor, have selected 
a committee of attorneys from each county of the state, whose 
names will be submitted to the President for appointment to 
act as a board of legal advisors to registrants. Members of the 
Bar are responding enthusiastically for the service. 


TENNESSEE. 

A legal advisory board for this state has been appointed, and 
has entered upon the discharge of its duties. On November 16, 
a meeting of the Nashville Bar was held at which between 100 
and 150 members were present, and they unanimously volun- 
teered their services to the President and Governor in any way 
services were required, and especially to assist registrants under 
the Selective Service Law. An association was formed, which has 
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been incorporated, to look after the practice of absent lawyers, 
and to keep in communication with their families; to render 
either professional or financial assistance if needed ; to encourage 
persons to join the various patriotic societies; to report any 
seditious or disloyal act or utterance to the proper Government 
officials, and to promote patriotism and uphold the hands of the 
President in every way in their power. A large meeting of the 
Memphis Bar was also held, and the entire Bar declared their 
loyalty to the President and pledged each member to render any 
service required. 
TEXAS. 

Splendid progress is being made in organizing the lawyers of 
Texas into legal advisory boards to assist registrants in filling 
out the questionnaire to be required of them at an early date. 
Reports indicate that lawyers of the state will most heartily join 
in the work. 

UTAH. 


A central committee consisting of the Governor, Attorney- 
General and the state officials of the American Bar Association, 
have organized, and have selected a committee of three lawyers in 
each local board jurisdiction in the state to aid registrants. There 
is a very general disposition in the state, not only of members of 
the American Bar Association, but of all lawyers, to aid as re- 
quested all registrants in making out papers required under the 
Selective Draft Act. 


VERMONT. 


A meeting was held at Montpelier at which the Governor and 
state officials of the American Bar Association were present, and 
discussion was had concerning the members of the legal advisory 
boards of the various districts in Vermont. On November 26, 
the appointments were published. Rutland comprises two local 
districts ; every other county in the state—13 in all—constitutes 
a local district. 

During the past week the Rutland boards have met and ap- 
pointed associate members, lawyers and laymen, in every town in 
the county, and notices have been published in the papers request- 
ing registrants to call upon these gentlemen for assistance. 
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A few would-be registrants have already called upon the Rut- 
land city board, saying that they were referred to that body by 
the local board to determine whether or not they should be ex- 
empted, or put in a deferred class. They have been advised that 
it is the province of the legal advisory board to instruct them how 
to reply to the questionnaires, in order to present the facts for the 
judgment of the local board as to how they shall be classified. 

It is the expectation of the Rutland boards, and it is assumed 
of all the legal advisory boards throughout the state, to be pres- 
ent at their respective offices and near the place of meeting of the 
local board from December 17 to the 22d, continuously, so as to 
be accessible to any and all registrants wishing information. 


VIRGINIA. 


Virginia is now entirely organized and in motion. A central 
local advisory board has been organized which is in direct com- 
munication with all Chairmen of local legal advisory boards 
throughout the state, and has sent out circular letters of advice 
from time to time. In the cities of Richmond, Norfolk and Roa- 
noke, where there is more than one legal advisory board, joint 
sessions have been held in order to assure a proper distribution 
of lawyers to each of the selective boards in these cities and in 
the adjoining county. There were very few practitioners actually 
residing in the counties. It appearing that there might not be 
enough lawyers in some places to expedite the work, arrangement 
is being made to use intelligent laymen. Under suitable instruc- 
tion, the laymen selected will be entirely competent to advise 
the registrants as to their rights and duties, and to properly fill 
the blanks in the questionnaire. 


WASHINGTON. 

The local advisory boards in this state have all been appointed 
aud have qualified. About 500 members of the Bar in Seattle 
alone have been appointed on these advisory boards. The Gov- 
ernor of the state and other officials concerned promptly ap- 
pointed the advisory boards and also the district and appeal 
boards for passing on the claims of exemption throughout the 
state; and the work of registering, etc., has been well organized 
and the machinery is now in actual operation in this state. 
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WEST VIRGINIA. 

This state has been divided into 55 districts, one for each 
county, and three lawyers in each district have been designated 
for appointment by the President. The members of the Bar feel 
gratified to have this opportunity to render some service. 


WISCONSIN. 


An organization has been perfected looking to the carrying out 
of instructions of the Provost Marshal General. A list of lawyers 
throughout the state has been furnished to the Governor, from 
which he is selecting local boards of lawyers for recommenda- 
tion to the President. 

WYOMING. 

A central committee has been organized, and after consulta- 
tion with the-Governor and Attorney-General, three lawyers for 
each county of the state have been appointed to assist in the 
registration. The work is progressing satisfactorily. 
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VI. 
THE UNITED STATES LAW JOURNAL OF 1822. 


BY 
SIMEON E. BALDWIN. 


Among the things in which Connecticut has been a pioneer, one 
is the institution, in New Haven, nearly a hundred years ago, of 
the first legal periodical ever published in New England, and the 
only legal periodical in the world then published in the English 
language.’ 

There had been an earlier one, edited by John E. Hall, of Bal- 
timore, and afterwards of Philadelphia, the American Law Jour- 
nal, of which the first volume dates from 1808, and the last ap- 
peared in 1817. During the same period, two volumes of the 
Carolina Law Repository had been published at Raleigh, North 
Carolina (1814-1816), and in 1821 Hall’s Journal of Jurispru- 
dence had appeared and died. 

Next came, to occupy the field, the new Connecticut periodical, 
which was called the United States Law Journal and Civilian’s 
Magazine. It was published by Gray & Hewitt of New Haven, 
and purported to be conducted by several members of the bar in 
different states, under the superintendence of Charles G. Haines, 
a lawyer of New York City, and Ralph Lockwood, a recent acces- 
sion to the New Haven Bar. A long list was printed, on the front 
cover, of booksellers keeping the magazine for sale at different 
places, including New York, Boston, Charleston, Albany, Salem, 
Newburyport and Portland; and a much larger number in all 
parts of the United States were also named on the inside of the 
cover as “ regular agents.” 

Originally it had been intended to make it a monthly or bi- 
monthly. A publisher’s note, however, announces that it has been 


* Jones, in his Index to Legal Periodicals, includes as such a Militia 
Reporter, published in Boston in 1810, and Griffith’s Law Register, 
published in Burlington, N. J., in 1821 and 1822. I do not regard 
either as entitled to be so classified. Griffith’s Register was essen- 
tially a collection of the local laws of each state, in the nature of a 
digest. 
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“found to be impracticable to issue a work of the kind oftener 
than once in three months, and at the same time render it worthy 
the high patronage it has already received.” It therefore took the 
shape of a quarterly, the first number having 144 pages. 

The Connecticut Journal of July 16, 1822, mentions its first 
appearance, with the cautious observation that “as to the merits 
of the work, we can hazard no comment, not being read in the law. 
We believe, however, that the utility of such a work to the pro- 
fession, if well conducted, cannot be doubted.” 

In the issue of the same newspaper for the next week is an 
anonymous communication in regard to it, in which the author 
expresses the hope that the “editors may be encouraged to per- 
severe in their laudable undertaking, and that they may succeed in 
furnishing what has long been a desideratum to the American Bar, 
a periodical view of the progress of jurisprudence in this country, 
and a repository for those important principles which are from 
time to time adjudicated in our courts, and which do not come 
within the scope of any of the numerous and voluminous reports 
with which we are inundated.” 

The first number contained three important opinions of the 
District Court of the Southern District of New York. 

As at that time, and for many years afterwards, no regular 
reports of the proceedings in this court were published, the cases 
must have been of general interest. 

A sharp attack on the newly adopted Constitution of New York 
followed, on the ground that it paved the way for fusing actions at 
law and actions in equity. The title of the paper was “ Equity 
Jurisdiction in the State of New York.” “The most powerful 
mind,” said the reviewer, “ with the greatest industry, is not more 
than competent to fill the seat of a judge of the common law or 
that of a chancellor. Either system branches out into such varie- 
ties, is involved in so many perplexing and subtle niceties, that it 
requires all the exertions of a life well bestowed to fulfil the duties 
of either department.” To unite the duties of each and throw 
them on one man was therefore a reckless experiment. 

The veto by President Monroe of the bill for the preservation 
of the Cumberland road, in May, 1822, was then discussed and 
the position ably defended that Congress can make roads and 
canals for the purpose of creating and encouraging commercial 
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intercourse between the states. This, of course, has since been 
established by decisions of the Supreme Court of the United 
States, and Monroe’s views seem now strangely narrow. 

Then followed a good translation of an historical sketch of 
Roman law, published the year before at Paris, by M. Dupin, an 
advocate of distinction. 

There were several book reviews; one commending Swift’s 
Digest, which had just been published in New Haven, although 
criticising sharply his observations (pp. 13, 14) on the effect of 
state insolvent laws, as laid down in Sturges vs. Crowninshield.’ 
On this point the Chief Justice cited a later case (Farmers & 
Mechanics Bank vs. Smith, 6 Wheaton, 131) as establishing the 
position that a state statute authorizing a discharge of an insol- 
vent debtor from all liability, if he made a surrender of his pro- 
perty, was void as impairing the obligation of a contract. He 
should have added that this was only true of debts contracted 
after the statute was enacted, but did not; being misled probably 
by the reporter’s head note, which does not allude to the distinc- 
tion. The criticism of the reviewer was therefore not unjust.’ 

Several cases were also printed at length from the current vol- 
ume of Barnewall & Alderson’s reports. 

The second number of the Journal was published in September. 

This contained two opinions by Judge Davis of the United 
States District Court for Massachusetts, filed in 1810 and 1811, 
and now furnished by Mr. Justice Story; and one of Mr. Justice 
Livingston’s recent opinions in the Circuit Court, in which he 
held that it was not illegal for a citizen of one belligerent, in time 
of war, to draw a bill of exchange on a citizen of another. 

A sharp criticism followed of the last (19th) volume of John- 
son’s New York reports. Several of the cases, it was said, were 
wrongly decided. One, especially, was pronounced to be (p. 202) 
“not only without the smallest shadow of law or precedent in 
their favour, but flatly against both.” The doctrine thus attacked 


24 Wheaton, 122. 

® Sturges vs. Crowninshield did not decide whether there was a dis- 
tinction between the right of a state to discharge a debt due to one 
of its own citizens, and its right to discharge a debt due to a non- 
resident. This was first settled in Ogden vs. Saunders, 12 Wheaton, 


213. 
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was that a widow took a legal estate, as dowress, in an equity of 
redemption, as against a bona fide purchaser for value. “We 
really,” said the reviewer, “see no reason why the law should be 
thus stretched in favor of women beyond its ancient limits, nor 
why the females of the present generation should be allowed 
privileges that were not conceded to their mothers and grand- 
mothers ; and although we well know how to appreciate that re- 
finement in the manners of men, that gallant and courtly bearing 
toward the softer sex in the intercourse of private life, which is 
the source of so many elegant and innocent enjoyments, and con- 
stitutes the chief charm as well as the most striking characteristic 
of modern society; yet we think it ought not to interfere with 
public duties. However well it may become the fireside, the 
drawing-room, or the assembly, it does not befit the gravity of the 
bench. Nor do we think that anything in the present condition 
of the legal rights of women, requires that this complaisance 
should be carried so far.” 

No allusion is made to the fact that Connecticut, in 1816, had 
adopted the New York, in preference to the English, doctrine on 
this subject. 

“ Tt has not been usual,” he adds (p. 207) “as far as we know, 
to criticise judicial decisions in the manner we have now been 
doing ; but we cannot imagine, as we have already observed, why 
it should not be done, and we are inclined to think that the un- 
thankfulness and irksomeness of the task is the main reason that 
it has hitherto remained unattempted. A fair and candid discus- 
sion of the principles that are from time to time adjudged in our 
courts of justice, appears to us to be perfectly admissible, and we 
think it is caleulated to do much good; for all courts must occa- 
sionally commit errors, and by pointing out these errors while they 
are recent, an opportunity is afforded of correcting them. But 
if they are suffered to pass unnoticed, the same false doctrines are 
reiterated again and again, until at length they become inveterate, 
and are past all possibility of being put right. The history of the 
common law contains many instances of this sort, of unintended 
perversion by judges, of some of its most important principles, 
through mistaken views and fallacious reasonings.” 


*Fish vs. Fish, 1 Conn., 559. 
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Johnson was then (p. 210) accused of reporting too much. 
“We do not know,” the reviewer observes, “that we have any 
sufficient reason to accuse him of direct book-making ; we will not 
say that he has designedly swelled the bulk and number of his 
volumes merely for the sake of gain; but with all possible charity 
for his motives, and after making all due allowance for probable 
differences of opinion on such subjects, we think there is a very 
large proportion of the cases he has reported, that might just as 
well, and, in truth, much better, have been suppressed. The 
instances are frequent in which there is nothing new in the 
principle of the decision; and there are many other instances 
where the point determined is of an entirely local, private, or 
transitory nature, and in no way interesting or important to 
lawyers in general, either in the State of New York, or else- 
WRG. ss ss 

“ Perhaps, however, we shall be told that these opinions are 
drawn up and written out at length by the judges themselves, and 
handed to the reporter for publication, and that it is not for him 
to curtail them ; but we do not see any reason why. Many things 
no doubt are said in these opinions, merely for the satisfaction of 
the parties in the cause, and their attorneys and counsel. These 
the court, of course, does not expect to be published; and it is 
one of the most essential parts of the reporter’s business to sift 
them out, and separate them from the rest of the mass. It is his 
duty to see that we have nothing but what we really want, and 
cannot well do without. To give us more than this is not only 
putting the profession to an unreasonable and inconvenient ex- 
pense, but what is quite as bad, and to men of large practice a 
great deal worse, it is a most provoking trespass on their time. 
With whatever care reporters may exclude from their books al] 
superfluous matter, it will still be a difficult thing for the most 
industrious lawyer to keep pace with the progress of judicial de- 
cisions in all the various departments of the law. The practice of 
that profession, especially as it is conducted in this country, 
where all its branches, instead of being kept distinct as they are 
in Europe, are blended and confounded together, and where what 
is properly the duty of four or five persons is frequently thrown 
upon a single individual, is one of the most arduous and exhaust- 
ing occupations that men follow; and to discharge all the trusts 
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of an extensive business as they ought to be discharged, requires, 
in addition to a robust and vigorous frame, a degree of indefatig- 
able perseverance, of inflexible resolution, and immovable patience, 
which few men possess. Now, when this is considered, and when 
it is considered, moreover, how much lawyers have to read in order 
to retain what they have learned in their youth, and how much 
more to enable themselves to hold way with passing current of 
legal doctrines and opinions, which, without constant application, 
will very soon leave them far behind; and when, beside all this, 
it is further remembered, how very necessary it is, that an advo- 
cate should devote some portion of his time to the pursuit of litera- 
ture and to general reading, it must be acknowledged that any 
useless addition to his hard task is absolutely cruel; it is making 
the burthen too grievous to be borne. Yet such an addition is 
each superfluous page and each superfluous sentence in a book of 
reports. .... Undoubtedly we might point out in English books 
of reports, a considerable number of needless cases; and in most 
of the volumes of Mr. Johnson’s American brethren, the list is 
still greater than in his. But the rage for reporting is really 
getting to be a mania, especially in this country, and threatens to 
inundate us with books. It will by and by be the work of a life 
time to learn even the names of all the reporters ; and unless these 
gentlemen hold their hands, the paths of the law will be com- 
pletely blocked up with the constant accumulation of these enor- 
mous masses of type and paper and binding, which they are so 
busily employed in placing before us to direct our steps, and to 
which we think it full likely some future generation, in the height 
of their vexation and despair, may be tempted to apply the torch 
of Omar, and burn their way through it. 

“ We have thought a long time that something ought to be said 
or done on this subject, and we have long wished for an oppor- 
tunity to admonish this prolific class of writers, whose fecundity 
exceeds even that of the great wonder of our age, the unknown 
author of the Waverley Novels, that they are pursuing their voca- 
tion with rather too much eagerness ; and to let them know that a 
very large proportion of their readers begin to think their patience 
is abused, their time wantonly trespassed on, and their pockets, if 
not exactly picked, at any rate most unwarrantably taxed. Such 
an opportunity this Journal has afforded us; and as it was nedes- 
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sary to begin somewhere, and as Mr. Johnson stands first among 
our American reporters, we thought we might as well commence 
with him.” 

Next came a lengthy and able argument against the proposition 
then pending in Congress, to repeal the supervisory power of the 
Supreme Court of the United States over state courts, as to con- 
stitutional questions. 

The cases of the Jewne Eugenie, as reported by Mason, that 
year, was then commented on. Here Story had decided that the 
slave trade was “an offense against the universal law of society,” 
and the Journal expressed the hope that such would soon be the 
doctrine of all civilized nations, and the belief that all that was 
necessary to accomplish this would be a firm adherence by their 
courts to the principles of social justice. “ In the glorious cause 
of abolition,” it was added, (p. 258) “the United States and 
Great Britain now stand, and have always stood, foremost among 
nations. Let them adhere to the principles promulgated by Sir 
William Grant, in the case of the Amedie, and by Judge Story, in 
the case of the Eugenie; and the great work of philanthropy, 
which for the last forty years has called into powerful and con- 
stant effort the greatest talent of that enlightened period, will be 
accomplished at once. There is not, indeed, so much of splendor 
and éclat in a judicial decision, as in parliamentary enactments, 
on a subject of this nature: there is not the same pomp and cir- 
cumstance preceding or accompanying it; but there is something 
admirable in the simplicity and directness and force with which 
it accomplishes its object.” 

Edward Livingston’s report on a penal code for Louisiana had 
been published in 1822 at New Orleans, and the Journal warmly 
commended (p. 263) his draft project. ‘“ He commenced his 
labors,” it said, “ under auspices peculiarly favorable. No patch- 
work was demanded at his hands. He was not called on to mend 
up an old system: as a law-framer, he was to commence at the 
foundation. His genius was unshackled ; his mind was permitted 
to range in freedom over one vast and uncultivated field, wide and 
erand as the fair and luxuriant regions of the wilderness, over 
which the influence of his code will yet be diffused, when filled 
with generations of industrious, enterprising, and intelligent 
freemen.” 
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Several recent opinions were next given touching matters of 
corporation law, with this observation (p.294): “The law of 
corporations has not been much studied in the United States. 
The great number of our corporate bodies, and the rapid manner 
in which they are increased by the state legislatures, will yet 
render this branch of jurisprudence of great importance, and 
open a wide and fertile region of research.” 

In one of them, written by Richard H. Bayard, it is maintained 
that under a special charter for a Roman Catholic church corpora- 
tion, providing that it should consist of three clergymen and eight 
laymen, the clergy were not such an “ integral ” part of the body 
that their presence was vital to the transaction of business. If so, 
he argued, the Pope, by refusing to appoint these clerics, could 
disfranchise the lay incorporators, and thus deprive the pew- 
holders of their property. Their pews were their property. 
Almost all those in the cathedral at Baltimore had sold at auction 
for from $400 to $1500, and pews in the Catholic churches in 
Philadelphia had brought from $200 to $800 (p. 301). 

The third number of the Journal gave reports of another de- 
cision of Judge Livingston in the Circuit Court for the Second 
Circuit; a statement of the powers of surrogates in New York; 
a translation of the commercial code of Cuba; and an attack on 
the decisions of the Supreme Court of the United States by which 
our courts of admiralty are accorded greater powers than belong 
to those of England, and jury trials are therefore correspondingly 
reduced in number. 

An instance of the practical working of this doctrine is thus 
stated (p. 392) : 

“A quantity of tea had been entered at the custom-house as 
Bohea. The custom-house officers, suspecting the entry to be false, 
seized it. One-half had been landed, and was on the dock, and 
the remaining half was still on board the vessel lying at the dock. 
The tea seized on board the vessel, was libelled, tried by the dis- 
trict judge sitting on the admiralty side of his court, and con- 
demned ; and the other parcel was prosecuted by information at 
common law in the same court, tried by a jury before the same 
judge, upon the same testimony, and acquitted! 

“ Suppose this had been a whole Indian cargo, worth perhaps 
half a million, and all of it had been seized upon the water. The 
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whole of it would no doubt have shared the fate of the first parcel 
of tea: the district judge would have condemned it, as he did 
that; and thus twenty merchants might have been ruined, whom 
the verdict of a jury would have saved.” 

The attitude of the Supreme Court in this respect was criticised 
as due to one of Marshall’s few blunders. “ With the opinions of 
Chief Justice Marshall, in particular, we are on one account most 
especially pleased ; which is, that they are free from all that paltry 
and pedantic parade of learning which is sometimes so offensive. 
He does not, in deciding a case, travel a mile out of his way to 
introduce Latin quotations; his opinions are not loaded down 
with authorities sprinkled as thickly through them, as plums in 
a pudding, or strung together at the bottom of the page, like 
bunches of onions—authorities which a man may hunt for a 
week, in all the booksellers’ shops, and all the libraries in a whole 
metropolis, and not be able to find one-half the books from whence 
they are cited. To be fond of ostentatiously displaying a man’s 
knowledge, is no absolute proof of a want of talents; for we know 
that men of very respectable talents have been prone to it; but it 
is a weakness not incident to minds of the highest and strongest 
cast; for these are too conscious and secure of their own strength, 
too certain of their title to the admiration of mankind, and too 
sure of commanding it, to be solicitous to attract it.” 

The Litchfield Law School was made the subject of a laudatory 
article. “We do not hesitate,” say the editors (p. 400) “to say 
that the system of instruction which has been adopted in this 
school is the most perfect of its kind of any that has ever yet been 
established ; and that it enables the law student to acquire more 
in one year than is gained in three years, if not in five, in the 
ordinary method of securing an acquaintance with legal principles. 
We recommend it to the American Union; and we do this with a 
full conviction, that if our approbation can give it additional 
claims to patronage, we are contributing to the respectability of 
the American Bar.” 

The system was then set forth as described in a letter from 
the head of the school, Judge Gould, to the editors, dated Novem- 
ber 17, 1822. 

Our common law treatises, he wrote, “ are conversant too ex- 
clusively about doctrines, to the neglect of principles. They deal 
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much in rules, and little in reasons. In other words, they teach 
us what the rule is; but seldom why it is.” The same thing he 
thought measurably true of judicial reports. “I am by no means 
undervaluing our books of authority: no one, I hope, holds them 
in higher estimation than I do. I mean, simply, that the man- 
ner in which they present the doctrines of the law, is not, in 
general, that which is best adapted to the instruction of youth. 
Judges who pronounce, and writers who explain, the law, speak 
and write, not as school-masters to novices, but as instructors to 
the profession. It is, therefore, one of my primary objects, to 
show ‘ the reason of the law,’ by tracing its rules, so far as I am 
able, to their proper principles. By this mode of investigation, 
one not previously much habituated to it, will be surprised to find 
how great a proportion of those rules, which, upon the first im- 
pression, appear arbitrary and unreasonable, or, at least, to rest on 
no other foundation than ita lex scripta est, may be referred to 
principles which commend themselves to the understanding and 
approbation of every man.” Reports, he thought the student 
should read, “ generally speaking, only by way of reference, as a 
test to the lectures, or for the purpose of studying particular 
questions given out to them for discussion, in their forensic ex- 
ercises. I always dissuade them from reading reports, in course, 
until they have acquired a pretty thorough knowledge of the out- 
line of the science, by studying each principal title separately ; 
being fully convinced, that reading in the former mode, is of 
little comparative profit, in an early stage of legal studies.” 

A translation follows of the French Constitution of 1814, and 
of the first part of the penal code of Napoleon. The rest was to 
appear in the following number, but did not. 

An article came next on the exclusiveness of federal jurisdiction 
in bankruptcy, and then a rhyming account of conveyances at 
common law and under the statute of uses, written by a former 
Chief Justice of New York. 

As samples of the jingle, I give these lines: 

Next uses were invented, when the land was given in trust, 

That the feoffee or the grantee would do whatsoe’er was just; 

But formerly, if they proved false, there could be no redress 


Till subpenas out of chancery brought them to confess; 
And, for purging of their consciences, to execute the trust, 
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Account, dispose, convey, defend, or whatever else was just. 
Such use was not annexed to, nor issuing from the land, 

But collateral to possession, if I rightly understand. 
* * ES co * %* * * 
Lands were formerly transferable by livery alone, 
And where there was a termor, as this could not be done, 
The reversion then was first in all due form granted; 
Then the tenant attorned, and nothing more was wanted; 
And it was but advancing them one single step more, 
To make a lease for years, where there had been none before; 
And the tenant might surrender, or the grantor might release, 
And the one or the other, ever after hold the fee in peace. 
Thus the fee was transferred by the making of a deed; 
And of livery of seisin, there was no longer need. 
But the entry of the lessee was necessary still, 
Till the statute of uses came, that object to fulfil. 
They made their lease a bargain and sale, and then they quickly 
saw, 
That, as an entry, would avail, as when made at common law; 
And the release of the fee simple to the bargainee, 
Was quite enough, at common law, to vest in him the fee: 
But if another is to have the use in this reversion, 
The statute must come in again, and transfer the possession. 
What if the grantor of this term should be a corporation? 
Some think the whole conveyance would fail of operation; 
And, as ’tis said, a corporation can’t be seis’d to use, 
The bargain and sale of such a term, could no effect produce; 
And as, in every doubtful thing, it is not wise to venture, 
In such case let a lease be made, and let the lessee enter. 


The concluding number of the Journal, with which ends the 
first and only complete volume, opens with a full digest of all the 
cases contained in the 19th volume of Johnson’s New York re- 
ports, and a sharp criticism of one. In commenting on the latter, 
the editors have this to say about the civil jurisdiction of justices 
of the peace (p. 498) : 

“The civil jurisdiction of the justices of the peace, in that 
state, is, in our opinion, one of the worst features in its jurispru- 
dence; the whole plan and principles of the system, appear to us 
to be radically wrong. Its first object is to make litigation cheap, 
and there is no surer way to make men litigious—especially the 
lower order of people, who, in some parts of that state, are forever 
worrying each other, and disturbing the peace of their respective 
neighborhoods with petty law-suits which are attended with a 











48 The American Bar Association Journal 





great loss of time, not only to the parties themselves, but to jurors 
and witnesses. 

“ Another avowed object of the system is to ‘ bring home justice 
to every man’s own door’; and this means nothing more than 
bringing it to the next tavern; where the losing party may seek 
consolation for his loss, in the virtues of whiskey, and the winner 
may testify his joy, to use an expression of Dr. Darwin, by 
liberally ‘ ingurgitating ’ the same generous potation. To make 
a bar-room the sanctuary of justice, is degrading the dignity of the 
law, and leaves men to associate its name with scenes of riot and 
confusion.” 

The plan of committing so much power to justices of the peace, 
they continue, “ has certainly failed in one of its ends, viz., that 
of cheapening litigation in petty causes. It has furnished what 
is undoubtedly a great desideratum in every system of laws—a 
cheap and expeditious mode of collecting small debts, which are 
not disputed, and to this object it ought to have been confined ; 
but in controverted cases, instead of diminishing the expenses of 
legal proceedings and rendering them less Souieny, it has made 
them both more tedious and more expensive.” 

Adams’s volume of New Hampshire reports published in 1819 
(1 N. H.) is then reviewed (p.510). It gives on the average, 
say the editors, nearly four pages to a case, and this is too much. 
One case actually covers eighteen pages, “ and though the question 
involved in it was one of great local importance, viz., whether the 
legislature of the State of New Hampshire, can, constitutionally, 
grant a new trial in a court of law; yet we think eighteen pages 
too much space to be given to any case whatever ; especially in an 
age when law books are so rapidly multiplying, as they are in this.” 

Another case they pronounce all wrong. A deed, delivered but 
unrecorded, had been destroyed by the agreement of both parties. 
The court held that by ancient practice in New Hampshire, the 
title thereupon was to be considered as revested in the grantor. 
“ Ancient practice, forsooth ! ” cries the Journal. “ It was a vulgar 
error, into which the courts and lawyers of New Hampshire had 
fallen, at a time when neither the courts nor the lawyers of New 
Hampshire, or of any other part of the country, knew much more 
of law than other people. It was a mistake that ought to have 
been corrected as soon as it was discovered. ‘The court says, 
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indeed, that ‘ many titles to real estate depend on this construc- 
tion, and it would be of great public inconvenience to unsettle the 
question.’ As for this, an act of the legislature, confirming all 
such titles, would have obviated the danger, and such an act, in 
our opinion, ought to have been passed; we think it a great deal 
better to be legislated out of a difficulty of this sort, than to be 
decided out of it.” 

Another case mentioned with disapproval is one allowing com- 
pound interest in computing damages. This, says the Journal, is 
usury. Usury is oppression. And then it proceeds to treat in 
quite the twentieth-century tone the question of what is the real 
measure of values. “ Although the money price of labor, which 
is merely the nominal rate of wages, may have risen, and certainly 
has risen in many countries, if not in all, yet this has been occa- 
sioned by the depreciation of the precious metals. The price of 
real labor is to be estimated by considering what quantity of the 
necessaries, conveniences, and comforts of life, the wages of a 
laborer enable him to purchase, and that is much less now, both 
in Europe and America, than it was one hundred years since. 
There was a time, when all the peasantry of Europe, subsisted 
chiefly upon animal food, as they do in this country ; but at present 
they scarcely taste it from one week’s end to another, and the time 
is fast coming when that will be the case here too. The consump- 
tion of animal food among the lower classes of people in the thickly 
settled parts of this country, has rapidly diminished within our 
own recollection, and we know by tradition, that it was much 
greater a century since than it is now. Meat three times a day 
was a common thing sixty years ago, among laboring men, in that 
part of the country with which we have been chiefly acquainted, 
and where they now get it but twice, and in some places, but once. 

“ Tt would be no great task, if we had time and room, and this 
were a suitable occasion, to go on to show that as land rises, the 
price of raw produce must necessarily advance ; and that the price 
of manufactured commodities must equally decline, in conse- 
quence of the fall of wages, the diminution of the profits of stock, 
and the decline of the interest of money; a conclusion which also 
harmonizes with the existing state of things, throughout the 
world, and is confirmed by the whole history of mankind ; but we 
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have already wandered far enough from our original subject, the 
New Hampshire Reports, and we must hasten to return to it.” 

Several opinions of Judge Van Ness of the District Court in 
New York are then given at length; and a translation follows of 
the Louisiana laws of intestate succession. 

Chipman on Contracts for the Payment of Specific Articles, 
which appeared in 1822, is reviewed, and the author censured for 
publishing “a full-grown volume, on a subject of so limited a 
nature as that of the treatise now before us. It is really taxing 
our patience and our purses most unreasonably ; especially, when 
we know that much of what we are to find in such a volume is 
already in our libraries, and that if any new light is to be shed 
upon the subject, it might be much more cheaply communicated in 
the form of a pamphlet, or (shall we say it?) in the more agree- 
able form of a moderate-sized essay, in some journal like our own. 
We should have felt ourselves honored had this respectable author 
selected our work as his medium of communication with the 
public ; but we assure him that his omission to do so is by no means 
considered an unpardonable offence, and it shall have no sinister 
effect upon the account which we now propose to give of his book 
to our readers.” 

An opinion in Carr vs. Green, a complicated will case in South 
Carolina, and the Journal’s estimate of its merits, concludes the 
volume. The reasoning of the court, says the editor, appears, 
“if we may take the liberty of so saying, to proceed upon a total 
misconception of the subject ; it is, throughout the whole case, not 
only upon this, but upon all the points in the cause, very un- 
satisfactory and inconclusive. The judges do not seem to be at 
home in the law of executory devises; it is evident that they are 
not familiar with it. We have seldom met with a decision that we 
have thought so entirely wrong from beginning to end. There is, 
in our opinion, but one point rightly determined in the cause ; and 
that is the question of cross-remainders, which it was impossible 
to mistake. As to the opinion of Mr. Justice Gaillard, which is 
printed separately, it is evident that he did not understand the 
matter any better than his companions, if he does as well. His 
reasoning does not, in our minds, add-anything to the strength of 
theirs; but rather weakens it. But to conclude, we must beg leave 
to say that we think Mr. Green’s case has been a very hard one; 
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though we attach no blame to the court, who, no doubt, did what 
they thought was right ; and we hope, for the sake of that gentle- 
man, that there is yet some tribunal left to which he can appeal. 
How this is we know not; for we have very little acquaintance with 
the legal world of South Carolina. Mr. Green has certainly lost 
an estate, of which, as far as we can judge from this case, he was 
the just and lawful owner. Such is the glorious uncertainty of 
the law. If there be any one thing more certain than another, in 
this world, it is that the law is the most uncertain of all human 
things.” 

The success of a magazine is quite as uncertain as is the law. 

Here, save for the addition of a good index, closed the history 
of the United States Law Journal and Civilian’s Magazine. 

[t had been conducted by two men of considerable ability. The 
name of the New Haven editor, Ralph Lockwood, first appears in 
the Connecticut Register for 1822 as one of the New Haven Bar, 
the last but one in the list. It is also included in that of 1825, 
but not in that of 1824. 

The name does not appear in the catalogue of the alumni of any 
of the colleges which liave come under my eye, and I have been 
unable to learn anything positively of his history while in New 
Haven, except that he joined the New Haven Grays, a local mili- 
tary company, in 1821 and left it the same year. It may be in- 
ferred from these circumstances that he was quite a young man, 
when he*undertook the editorship of the Journal. 

The Genealogy of the Lockwood Family (1630-1888) ,° which 
is apparently quite complete, describes him, under the name of 
Ralph Ingersoll Lockwood, as born in Greenwich in 1798 and 
dying in New York City in 1858. It states that he was a leading 
Chancery lawyer in New York, and author of Lockwood's Revised 
Cases and two novels, Rosine Naval, and The Insurgents, the latter 
of which he dedicated to Chateaubriand. He had a good acquaint- 
ance with French literature, visited France twice and had some- 
thing of a French clientage. He was also one of the early members 
of the New York Law Library, and of the American Institute in 
New York. 

The tone of the more important reviews from which I have 
quoted is that of a lawyer of some experience, and who was par- 


5 Pp. 314, 702. 
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ticularly familiar with practice in New York. Two of them, at 
least (those on Equity Jurisprudence in New York, and Living- 
ston’s Penal Code’), came from Mr. Haines’s pen;:and others, 
no doubt, from coadjutors in other states. Mr. Lockwood, it may 
be presumed, made his contribution to the Journal by seeing it 
through the press, conducting the necessary correspondence, trans- 
lating from the French, and perhaps being its financial backer ; 
for his fellow editor was a poor man’s son and could hardly have 
accumulated much from his short practice at the bar. 

Mr. Haines’s father was a New Hampshire farmer, and he was 
sent through Middlebury College by aid from others, who had 
remarked his talents. Graduated there in 1816, he went two years 
later to New York, where he was soon appointed private secretary 
to Governor Clinton, and in 1821 was admitted to the bar. 

He was one of the counsel in Ogden vs. Saunders, and argued 
the cause with Clay and Ogden, at the first hearing in the Supreme 
Court of the United States, in 1824. 

In January, 1825, he was appointed adjutant-general of the 
state, but he had been attacked by consumption in the previous 
fall, and died in July, at the age of 32. 

The triennial catalogue of Middlebury College, issued in 1890, 
refers to him (erroneously, of course,) as the editor of the first 
law journal published in the United States, and quotes Daniel 
Webster as having said that he was “the most brilliant man in 
the country.” 

In 1818, before his admission to the bar, he had published 
Considerations on the Great Western Canal, etc. and he later pre- 
pared for the use of some of the South American States, at the 
instance of Daniel Webster, a monograph styled A Complete 
System of Republican Government. A posthumous work appeared 
in 1829, a Memoir of Thomas Addis Emmet, with whom he had 
been professionally associated. 

Mr. Haines was an ardent Clintonian in politics, and had the 
sympathy with France and French institutions which had marked 
the New York Democracy towards the close of the eighteenth and 
beginning of the nineteenth century, and still survived in the 
persons of many of its leaders. This was found by Kent, when 
he went upon the bench, to serve him well in introducing, as he 

* See the sketch of Mr. Haines’s life prefixed to his Life of Thomas 
Addis Emmet. 
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did, from time to time, principles of the civil law into the Amer- 
ican law merchant.’ 

It was probably this leaning of Mr. Haines towards modern 
Roman law that led to the sub-title for the periodical now under 
review of the Civilian’s Magazine. 

It is not unlikely that New Haven rather than New York was 
selected as the seat of the publication, in order to give a better 
opportunity to move against what Mr. Haines deemed the weak 
points in the political structure of his state as respects its judicial 
institutions. It could be criticised with more freedom and a 
greater appearance of impartiality from the outside. 

The relative importance of New Haven and New York as pub- 
lishing centers was not, however, then so totally unequal as now. 
The population of New York, by the census of 1820, was but 
123,700, while that of New Haven was 8327. The bar of New 
York in 1821 numbered 1391; that of Connecticut, 273. In the 
whole United States there were but about 6000 lawyers, dis- 
tributed, according to a census taken by the editors of Griffith’s 
Law Register, thus: 


sin 50640440 0ee¥ en SRS PD is oven scvanrcacds 307 
pT GA eer ers Cree PT ee 273 
WEE Sick w 199 3.6 <4 00 ee wae BE ND i si seccchsscundawcgey 217 
ot Cee SD Seki ws inewerwecnacsen 204 


The balance were scattered through the other states, no one 
having as many as 200. 

The publication of Silliman’s Journal of Science was begun in 
New Haven in 1818, and has ever since been maintained. It had 
from the first a national circulation. The United States Law 
Journal and Ciwvilian’s Magazine had some right to hope for equal 
success. 

The probability is that the increasing clientage of Mr. Haines 
and declining health prevented him from continuing his active 
interest in its affairs after the summer of 1822, and that Mr. 
Lockwood did not feel able to carry the burden of the enterprise 
alone. He did, however (no doubt, after his removal to New 
York), make an effort to continue it, and two numbers of a second 
volume entitled the United States Law Journal, (Quarterly), 
were published in that city in 1826. It then passed out of ex- 
istence, and this time finally. 


™ Life of James Kent by William Kent, 119. 
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Vil. 
THE SOCIALIST MENACE TO CONSTITUTIONAL 
GOVERNMENT. 
BY 


ROME G. BROWN, 
MINNEAPOLIS, MINNESOTA. 


There are two sorts of menace to the stability of our constitu- 
tional democracy. 

One is from without. It lies in the danger of the results of 
open warfare against this country, invasion by. a foreign enemy 
and the subjection of our citizens and our institutions to the 
tyranny of a militarist autocracy. To such dangers we have 
been too little alert. We approve the dignified, and at the same 
time forceful, declaration of the Congress, on the 6th of April, 
last, that all the resources of this country shall be used to main- 
tain the rights of our sovereign democratic government, as against 
the encroachments of European militarism. That declaration of 
war aas a defiant protest against ruthless and uncivilized aggres- 
sion. It was an expression of the inherent spirit of Americanism 
which will, at all times and to the full extent necessary, defend 
itself from the invasion by foreign enemies, either of our territory 
or of our rights as a free and independent nation of the world. 
We have ultimately little to fear from the effects of any menace 
by a foreign enemy, whether such enemy shall at any time appear 
in the form of Mexican banditti, or of the yellow peril of the 
Orient, or of Spanish tyranny, or of the yet barbarous and in- 
human militarism of the Hun. The threat of any such invasion 
from without makes all true American hearts throb in a unison 
of response to the call to arms and in consecration of our lives and 
property to the defense of our government and of civilization. 

The most serious menace now threatening our free institutions 
is that of disruption and revolution from within. It is the 
menace of those forces which seeks to change our form of govern- 


1 Address before the Louisiana State Bar Association at Alexandria, 
Louisiana, May 12, 1917. Reprinted in the JouRNAL in pursuance of 
vote taken at Saratoga Springs, N. Y., on September 6, 1917, upon 
motion of W. O. Hart, of Louisiana. 
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ment by revolution, but by a revolution effected, not by open, 
armed revolt—a revolution, rather, of attitude of mind toward 
our free institutions and toward the protective features which are 
peculiar to our constitutional democracy. 

It is as to one most grave manifestation of this revolutionary 
tendency that I shall speak today. I propose to discuss those 
changes in our institutions which are advocated, and in fact pro- 
moted, through the socially and politically revolutionary propa-, 


canda of “ Socialism.” 


Ours A GOVERNMENT OF INDIVIDUALISM. 


The social and political theory upon which our government 
is based is the very opposite of that of Socialism. Socialism 
means a direct and pure democracy in government—a govern- 
ment by mob rule, a subjection of the individual citizen to the 
whim and caprice of temporary passion, a government without 
the intervention of courts or of representative, deliberative 
legislation. It means an obliteration of property rights and of 
individual liberties and rights, except as the citizen shall per se 
become a silent partner in the fruits, if there be any, of enterprises 
owned and managed by the state. Under Socialism, prosperity 
depends, not upon individual ambition, effort and thrift, but, 
rather, upon the displacement of competition and of the exercise 
of talent and of effort by the individual, by a subjection of indi- 
vidual talent and enterprise to the direct control of the state. 
Individual prosperity and property rights are to be submerged in 
state control. Likewise individual talent, incentive, effort and 
motive for effort and for thrift, and all their fruits—all are to 
be submerged in state control. Property rights and personal 
rights and liberties are to be lost under the paternalistic and 
tyrannical sovereign power of the Socialistic democracy. 

Our Constitution was written as a manifestation of the world’s 
greatest revolt, by a united people, against not only the tyranny 
of monarchy, but also against the tyranny of democracy. For the 
very reason that Socialism is radically democratic, it is even more 
susceptible of tyranny to the individual than any tyranny of 
monarchy. 

The Magna Charta, wrested from King John at Runnymede, 
was the great protest of the English-speaking world against the 
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tyrannical invasion of the individual rights and liberties of the 
citizen: Its real force, however, in English jurisprudence, was 
never adequately felt, until, in the form of the Bill of Rights, it 
became a part of our Constitution, wherein the enforcement of 
the individual rights and liberties therein declared was vouch- 
safed by express limitations upon the legislative power. Our 
Constitution declared individual property rights and liberties and 
at the same time safeguarded their maintenance by the funda- 
mental law which was made controlling upon all law-making 
power of the states and of the nation. Freedom from unauthor- 
ized search or imprisonment, freedom of religion, and, above all, 
the right to acquire and hold property, and the right of individual 
liberty in all social and business relations—the efficient protection 
of these individual rights was, more than anything else, the pur- 
pose, and the accomplishment, of our constitutional government. 

Of course, where the right of private property exists there 
must be inequalities of fortune, varying as the diligence, skill, 
effort and thrift of the individual vary. The Socialist would level 
all inequalities of fortune, simply because he deems that such 
leveling would conduce to the welfare of the now less prosperous. 
He would accomplish that object by direct confiscation if feasible ; 
otherwise by indirect means. He would ignore, and as soon as 
possible abolish, all constitutional guaranties by which private 
property rights are now protected. 

In a recent case the United States Supreme Court said: 

“ No doubt, wherever the right of private property exists, there 
must and will be inequalities of fortune; . . . . Since it is self- 
evident that, unless all things are held in common, some persons 
must have more property than others, it is from the nature of 
things impossible to uphold freedom of contract and the right of 
private property without at the same time recognizing as legiti- 
mate those inequalities of fortune that are the necessary result of 
the exercise of those rights. But the Fourteenth Amendment, 
in declaring that a state shall not ‘ deprive any person of life, 
liberty or property without due process of law,’ gives to each of 
these an equal sanction ; it recognizes ‘ liberty ’ and ‘ property ’ as 
co-existent human rights, and debars the states from any un- 
warranted interference with either. 

“ And since a state may not strike them down directly it is clear 
that it may not do so indirectly, as by declaring in effect, that the 
public good requires the removal of those inequalities that are but 
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the normal and inevitable result of their exercise, and then invok- 
ing the police power in order to remove the inequalities, without 
other object in view. The police power is broad, and not easily 
defined, but it cannot be given the wide scope that is here asserted 
for it, without in effect nullifying the constitutional guaranty.” * 


THE REVOLUTIONARY AIMS OF SOCIALISM. 

We are not here directly concerned with the purely social, 
economic, or religious phases of Socialism. So far as this dis- 
cussion is concerned, the labor-cost theory of value, propounded 
by Karl Marx as the basis of the Socialistic creed, is immaterial. 
It would be useless here to follow through the fallacious syllo- 
gisms, of which this Marxian theory of value is the first premise, 
to show the steps of reasoning, or of unreasoning, by which the 
Socialist pretends to draw the conclusion, that it is the right and 
the duty of every citizen to engage in open revolution against our 
present social and governmental system. Suffice it to say, that 
orthodox Socialism teaches that “value is determined by the 
socially necessary labor-time that is required to produce an article 
under the normal conditions of production_and with the average 
degree of skill and intensity prevalent at the time”; that the 
working people, the “ proletariat,” produce everything, but that, 
under “the iron law of wages,” their wages are kept at the bare 
cost of living; that the capitalists receive in the form of rent, 
interest and profits, the greater part of the values-created by the 
proletariat, and that these surplus values, belonging of right to 
their producers—that is, the workers—have been and still are 
obtained and withheld from the woxkers through “ exploitation ” 
and “ robbery ”; that capital is being concentrated into the hands 
of a few, the middle class being rapidly eliminated, and that soon 
there will be only two classes left, capitalists and laborers, the 
“ robbers ” and the “ robbed ”; that the laborers will become the 
more numerous class and will eventually seize, by the ballot—or 
by violence if necessary—all political power in the state and all 
property and industries and, through a common ownership and 
management of the means of productions, will establish an 
equitable distribution of values, and thereby abolish not only 





* Coppage vs. Kansas, 236 U. S. 1, 17-18. 
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poverty itself, but all inequalities of fortune, which have been the 
result of the present property-right system.” 

The objects, then, of Socialism, are a social revolution and a 
political revolution. 

And how is such political revolution in this country to be 
brought about? Against what institutions of this government 
is the attack directed? In what manner is the proposed warfare 
upon our institutions to be conducted? These are some of the 
questions which touch the interests of any American citizen, 
whether he be lawyer or layman, if only he has the slightest regard 
for his oath to support this government and the Constitution upon 
which it is founded. 

As in the case of most cults, or sects, representing any proposed 
change or reform, whether it be social, religious, or political, the 
means by which the changes proposed are to be effected are not 
only those which are openly advocated, but are also those which 
are taught and planned among the most orthodox of the initiated. 
Socialism, as other cults, has its exoteric, as well as its esoteric, 
aims and doctrines. And it is in the secret councils of the high 
priests of the cult, where the real ultimate purpose and intent of 
the movement are laid bare. The propaganda of Socialism is 
discreet. It systematically and studiously pretends to advocate a 
revolution which shall be peaceful in its nature, a revolution by the 
ballot; while the occasional drift into the open from its secret 
councils discloses the purpose and threat of open violence, and, 
eventually, of the catastrophe of a bloody, armed strife between 
the two classes into which it divides all men of the nation—those 
who have property and those*who have not. 

First, let us consider the publicly avowéd objects which 
Socialism has set for itself to accomplish in this country. 


Waar SociaLisM OPENLY Proposes. 

The Socialist movement in America has expressed itself in the 
formation of a national political party; and the 1912 platform 
of that party asserted, as some of the items of its “ program ” of 
action, the following: 

The government ownership and management of all means of 
transportation and communication, and of all large-scale in- 


*“ Orthodox Socialism,” by James Edward Le Rossignol, pp. 9-12. 
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dustries, including the immediate acquirement by the govern- 
ment, either municipal, state or federal, of all grain elevators, 
stock yards, storage warehouses and other distributing agencies ; 
all land should be taken over by the state either directly or by 
confiscatory taxation; the adoption of the initiative, referendum 
and recall (including judicial recall); the fixing of minimum 
wage scales in all employments ; the abolition of the United States 
Senate and of the veto power of the President, and allowing a 
repeal of national laws only by act of Congress or by voters in a 
majority of the states; the abolition of all federal courts, except 
the Federal Supreme Court, and the election of all judges for short 
terms ; the abolition of the power “ usurped ” (as they say) by the 
Supreme Court of the United States to pass upon the constitu- 
tionality of legislative acts; and the revision (presumably upon 
the Socialist basis) of the Constitution of the United States. 

But these drastic changes are only steps to a greater change, 

for the platform states that all such measures of “ relief ” 
‘are but a preparation of the workers to seize the whole powers 
of government in order that they may thereby lay hold of the 
whole system of socialized industry and thus come to their right- 
ful inheritance.” 

The Socialistic platform of 1916 re-affirms the same objects; 
demands, further, that the Federal Constitution shall be made 
amendable only by a majority vote of the people; and declares 
that it is the aim of the Socialists to re-organize the life of the 
nation upon the basis of Socialism. The Socialist platform of 
Minnesota for the year 1912 asserts that it 

“ Aims to establish the collective and public ownership of the 
means of production, transportation and distribution, the Demo- 
cratic operation and management of such public enterprises and 
the remuneration of the workers by the full social value of the 
product of their labor.” 

And the same state platform for the year 1916 states as the 
‘ultimate aim of Socialism ” : 

“ The before mentioned measures are presented by the Socialist 
party for the immediate relief of the workers, but its main efforts 
are directed to the complete overthrow of the present capitalist 
order and the establishment of an industrial system based upon 
the collective ownership and Democratic management and control 
of the sources and machinery of wealth production.” 
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The Socialist party of Minneapolis in its city platform for the 
year 1912, after specific changes proposed, asserted : 

“ We repeat that it must be distinctly understood that we advo- 
cate these remedial measures only as a means to advance the one 
great end of the co-operative commonwealth.” 

Socialism, therefore, from its political viewpoint, presents an 
entirely different aspect from that of the usual political party. 
The issue between the Democratic party and the Republican party 
is one of policy in the management of the existing government. 
It is neither the avowed purpose nor the intention of either of 
these two political factions to get control of the management of 
the government for the purpose of changing the form of govern- 
ment from that of a representative and constitutional democracy 
to an ultra-paternalistic and unconstitutional mob-rule govern- 
ment. The control sought by the Socialist party is avowedly for 
the precise purpose of wrecking the present form of government, 
and undoing forever all the work which has been accomplished by 
its founders and by its statesmen and jurists through the more 
than hundred years of its steady emergence as the greatest and 
most prosperous of the governments of the world’s history. 


Esoteric SocraLisM. 


While appealing to the ballot as a means of peaceful over- 
_ turning of our present form of government, the “ ultimate aim of 
Socialism ” is not alone a peaceful revolution by the ballot. When 
discretion shall permit, it plans resorting to violence. Even 
while pretending to deny the violent intentions of Socialism, the 
Socialist candidate for the presidency dismisses the subject of 
violent intentions on the part of the Socialist as unreasonable, 
but solely on the ground of the lack of “advisability,” at the 
present time, of violence and because “ the use of dynamite would 
turn the minds of people against them.” He says: “ Wherever 
there is a free ballot they believe in using it, to the exclusion of 
bombs and bullets.” But, to one who, like the Socialist, repudiates 
the present power and function of the courts to protect individual 
rights and to prevent class distinctions in legislation, what shall 
determine the distinction between a ballot that is “ free ” and one 
which is not free? 
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Again, the same Socialist spokesman says : 

“While they are in a minority they are obeying the laws that 
the capitalists make, but when the Socialists become a majority, 
they will insist even with bullets that the capitalists obey the laws 
that the Socialists make.” * 

And how is this change from ownership and control of private 
property to common ownership and management under state 
control to be accomplished? In their public platforms, as to 
measures of legislation to bring about this change, they make 
pretensions of provisions for compensation. Socialist representa- 
tive Berger in the National House of Representatives introduced 
a measure for the taking over by the government of certain large 
business enterprises and making payment therefor by issuing 
50-year, two per cent, government bonds for their value—such 
compensated value to be computed at their physical reproduction- 
cost. But this compensation feature is only a gratuitous conces- 
sion to the ’ who have acquired these properties, and, 
to the Socialist, is not based upon any principle of right either in 
law or in morals. It is like the “ reward ” offered to the thief for 
the return of stolen goods “ and no question asked.” The ortho- 
dox Socialist urges direct confiscation on the plea that the right of 
such confiscation is supported by a “ higher law ” than that which 
is represented by our constitutional safeguards. Benson says: 


‘ 


“ robbers ’ 


“ One need quote only the law of self-preservation to prove that 
if any people shall ever become convinced that their lives depend 
upon the confiscation of the trusts, then such confiscation will be 
justified. When men reach a certain stage of hunger and wretch- 
edness they pay scant attention to every law except the higher law 
which says they have a right to live. 

“T believe that most Socialists 20 years ago were in favor of 
confiscation. The trend now is all toward compensation. Not 
that Socialists have changed their minds at all about the equities 
of the matter. They have not. But they are coming to see that 
compensation is the easier and quicker way.” * 


THE SocraList VIEW OF THE FEDERAL CONSTITUTION. 
“Our Dishonest Constitution” is the term applied to our 


Federal Constitution by America’s representative Socialist. In 


‘“ The Truth about Socialism,” by Allan L. Benson, pp. 22-23. 
’“The Truth about Socialism,” by Allan L. Benson; “ Essentials 
of Socialism,” by Ira B. Cross, pp. 102-103. 
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a book which has become a leading one of the Socialist propaganda 
of enmity to our present form of government, under the title 
“Facts about the ‘ Fathers,” referring to the framers of the 
Constitution, he says: 

“Some were grafters. Some were crooks. Some were of 
mediocre intelligence. Some of extraordinary intelligence. But 
all were capitalists or the attorneys of the capitalist class.” ° 

Then from Washington, Hamilton and Madison on down 
through the entire list this muckraker pretends to detail the faults 
and failings of each with scandal of the most infamous kind ever 
sprung from the imaginings of the traducers of character. This 
book is but a reprint of the shameless contributions by this same 
writer in a monthly periodical of the year before.’ 

In Pearson’s Magazine, August, 1913, the term “ Patriot 
Fathers ” as applied to the framers of the Constitution was, by 
this same author, most indecently held up to ridicule. They are 
branded as “ grafters” who initiated and carried through a 
change in our system of government and framed and established 
a Constitution, upon a plan which “was never meant to bring 
about rule by the people,” but which was adroitly put together 
and the adoption of which was surreptitiously and deceitfully 
secured by its framers 
value of their own property holdings and to tighten and increase 
the shackles which theretofore existed upon the liberty of the 
common people.” He holds up to the utmost contempt that 
instrument for which respect and support are made the essence of 
the oath of American citizenship. He vilifies the Constitution 
itself and defames its makers and the very motives of their work 
in its making, and teaches disloyalty to it and to the government, 
the stability of which depends upon the enforcement of that 
Constitution as its fundamental law. 

I assert that when the leader of a faction, whether that faction 
he political or social, and whether it represents 600,000 professed 
adherents or only 600, becomes the spokesman for such doctrines 
as these, and whether or no it be in times of peace or in times of 
war, he has approached, even if he has not passed, the limit which 
marks the distinction between loyalty and treason. Can a man 





all for the sole purpose “ to enhance the 


* Chap. 2, “ Our Dishonest Constitution,” by Allan L. Benson. 
* Pearson's Magazine, August, 1913, et seq. 
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be viewed in any other wise than as an enemy, an outspoken 
enemy, of the government under which he lives, who asserts, as 
does this man Benson, when referring to the workingmen as 
‘ victims of the Constitution,” that: 

“The Constitution of the United States was nade for them in 
the same sense that sheep shears are made for sheep. The gentle- 
men who made the Constitution had sheep to shear.” * 

And again when he says: 

“ Common people don’t fight well in war time for a government 
that they know is neither for them nor was ever intended for them. 
Nor do common people submit to continuous robbery in times of 
peace merely because the robbery is committed according to the 
rules laid down by a government that they know was founded by 
the rich for the benefit of the rich. Therefore, the common 
people are taught to hold the Constitution in veneration. If 
a foreigner wishes to become a citizen of the United States he must 
swear, among other things, that he believes in the principles laid 
down in the Constitution. If the people of this country knew the 
real principles and purposes that underlie our Constitution, they 
would not permit a foreigner who believed in it to enter the 
country. They would regard him either as a fool or a fraud.” ” 

All this from the man who stood as the chosen national repre- 
sentative of the Socialist movement in this country during the 
political campaign of 1916. This is the author of whom Eugene 
\. Debs, also once Socialist candidate for President, has said: 

“ No one is better qualified to write a popular exposition of the 
Socialist philosophy and to make clear to the average reader the 
real meaning of Socialism.” 

But the reviling of the Constitution and of its makers is only 
a part of the Socialists’ campaign to wreck this government and to 
bring about “the one great end of the co-operative common- 
wealth.” The Declaration of Independence is subjected to their 
defamation. In a “ patriotic edition” of the Socialist organ, 
Age of Reason, published at Dallas, Texas, in July, 1914, it is 
declared that the patriots of the Revolution, when they returned 
home from their battles 
‘found that the thieves of America had written this document to 
fool the workers with. . . . . They were then compelled to go to 
this robber-creditor class (who had written the beautiful docu- 
ment above referred to) for supplies to make a crop. These 


* Pearson's Magazine, August, 1913, p. 151. 
Pearson's Magazine, August, 1913, p. 149. 
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liberty-loving thieves were also the lawmakers—the makers of the 
laws they had passed to imprison men for debt. . . . . Could the 
demons of hell hatch a more damnable plot against the working 
class? . . . . Just a few men have the right to make the laws, 
hence they make the laws so that just a few men can own the 
property..... They framed this document so that it would 
arouse the ire of the working class and cause them to rise up and 
drive the British out of this country, and give to this bunch of 
American capitalists the right to make the laws so that they could 
= the place of the English capitalists and rob the working 
class. 

In these manifestoes of Socialism the words “ rob,” “ robbery,” 
and “robber” are not used in any figurative sense, nor so in- 
tended. The Declaration of Independence and the Federal Con- 
stitution are traduced as instruments deliberately concocted to 
perpetuate fraud, robbery and oppression. A government which 
has its basis upon those instruments is held up to derision as a 
government of fraud and of robbery, a government of injustice, 
a government of exploitation of the weaker for the benefit of the 
stronger, a government of oppression, a government wicked in its 
formation, wicked in its administration, and wicked in all its 
promises for the future. Righteously and logically, according to 
orthodox Socialism, our government is only the deserving object 
of enmity and attack and overthrow by every citizen within its 
jurisdiction. 

What more need be said to show the menace of the Socialist 
attitude toward our Federal Constitution ? 


THE ENCROACHMENTS OF SOCIALISM. 


The strength of the Socialist movement is by no means com- 
mensurate with the number of votes cast for a Socialist candidate, 
nor by the numbers claimed as adherents to the Socialist creed. 
It already has its representatives in the halls of Congress, in the 
state legislatures, as well as among mayors of cities, and in alder- 
manic councils. The immediate menace of Socialism to our form 
of government arises from the fact of the increasing tendency 
toward a Socialistic attitude of mind, in respect of our laws and 
institutions, by those who would disavow the name of “ Socialist.” 
It lies in the increasing tendency toward experimentation in 
legislation, in the tendency to try out this theory or that and to 
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force the courts, under the stress of what is assumed to be a 
“ preponderant public opinion,” to make the constitutional limita- 
tions yield to the demands of temporary popular opinion under 
the guise of the extension of what is denominated the “ police 
power ” of the state and of the nation. By subtle steps the objects 
of Socialism are, in many ways, being slowly accomplished ; and 
already, I venture to say, through the influence of such tendencies, 
actual encroachments upon our constitutional safeguards have 
been made, and others are threatened. 

The menace of Socialism to our constitutional government is 
not merely theoretical, it is a practical, presently encroaching 
menace. Let us consider a few concrete examples of its mani- 
festation. 


THE JupICcIAL RECALL AN INSTRUMENT OF SOCIALISM. 

The ultimate object of Socialism being to abolish private prop- 
erty rights, it naturally centers its first attack upon those func- 
tions of our present governmental system which were established 
for the very purpose to protect individual rights and liberty and 
to safeguard them from encroachment by legislative whim. The 
function of the courts, established under the Federal Constitution, 
to invalidate legislation which is confiscatory of property rights, 
and therefore repugnant to constitutional limitations, is first 
sought to be undermined by depriving judges of the independence 
necessary to the exercise of the judicial function. So the Socialists 
were the first to advocate the judicial recall, and that measure 
stands today as a plank in the Socialist party platform. The 
recent movement in this country for the judicial recall, whether 
in the form of recall of judges or recall of judicial decisions, is 
Socialistic, and in this movement many men, including some 
members of the Bench and the Bar, have become the allies of 
Socialism, although many of them would pretend to repudiate 
such alliance. Progress in this movement has been halted, through 
enlightenment of the voters as to the dangers to our insti- 
tutions of the adoption of judicial recall measures. It is, how- 
ever, significant of the menace of Socialism to our institutions 
that, beginning with Oregon, in 1908, the recall of judges was 
written into the constitutions of California in 1911, Colorado in 
1912, Arizona in 1912, Nevada in 1912, and Kansas in 1914; and 
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that in Colorado the same constitutional amendment provides for 
the recall of judicial decisions. Moreover, in many other states 
the judicial recall has been proposed for constitutional amend- 
ment and has been introduced in the state legislatures and re- 
ceived substantial, and in some instances nearly successful, sup- 
port. In Arkansas, a constitutional amendment for the recall 
of judges, which was initiated by the people, was passed at the 
1912 election, but was invalidated by the State Supreme Court on 
the ground that it had not been properly submitted to the people. 
-While now apparently discredited, through increased understand- 
ing of its real significance, the judicial recall is still advocated by 
the Socialists and their allies as an instrument for striking at the 
very foundations of our government. To the Socialists it is the 
first feasible step for destruction of our present system of govern- 
ment. The Socialist organ, ‘Appeal to Reason, referring to the 
judicial recall, has said: 

“It is the means whereby the people will be enabled to inaugu- 
rate Socialism, and after that is done they may secure democracy 
in industry.” 


SociaLisM WovuLpD ELIMINATE ALL JUDICIAL FUNCTIONS. 

The advocacy of the judicial recall is a measure calculated in- 
directly to eliminate the judicial function. But the Socialists 
and their allies make a more direct attack upon the established 
functions of our judicial departments, state and national. They 
seek to eliminate that function of the judiciary, the exercise of 
which constitutes the keystone of constitutional safeguards to 
life, liberty and property of the individual. They regard the only 
power which is established to enforce constitutional limitations as 
a power “ usurped ” by the courts themselves, in derogation of the 
rights of citizens; for they recognize the fact that it is this 
so-called “ usurped ” power by the exercise of which the individual 
rights of property and of liberty, vouchsafed by our constitutional 
government, are safeguarded, and that so long as this power is 
exercised by a free and independent judiciary the establishment 
of a new and different system of government, based upon the 
common ownership of everything, is impossible.” The judicial 


1“ The Usurped Power of the Courts,” by Allan L. Benson, Pearson 
Pub. Co., 1911. 
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function of declaring invalid any statute which contravenes con- 
stitutional safeguards to individual rights of property and liberty 
is, so long as it continues, a barrier to the establishment of a 
government of Socialism. The attack upon this function made 
by the Socialists is of two kinds. 

They would have the judiciary itself, including the United 
States Supreme Court, reverse the decision of Chief Justice 
Marshall in the case of Marbury vs. Madison” and in all the 
subsequent cases based upon that decision, and, by judicial con- 
struction, leave the express constitutional limitations as mere 
scraps of paper announcing rules of conduct which are to be 
honored or dishonored at the whim or caprice of a voting majority 
at any time or in any locality. For the determination of the 
question of constitutionality of any statute, they would substitute, 
in the place of the careful judgment of a tribunal of triers ex- 
perienced and learned in the law, the arbitrary and capricious 
pre-judgment of comparatively incapable arbiters declared at a 
mass meeting or at a referendum election. 

Doubting the voluntary surrender by the courts of this estab- 
lished function, the Socialists advocate the express denial by con- 
stitutional amendment of the power of the courts to invalidate 
legislation as repugnant to constitutional limitations. An active 
propaganda in promotion of such change is now carried on 
throughout the country; and it is participated in by avowed 
Socialists and by others who are, either directly or indirectly, the 
allies of Socialism. 

Within three years an ex-President of the United States, in 
speaking to the people of South America, referred to the power 
now exercised by our courts to enforce constitutional safeguards 
as a power which was “ arrogated ” to, and “ usurped ” by, the 
courts themselves. He stated at the same time that the courts of 
this country had for more than 30 years exercised their powers 
‘with inexcusable and ‘reckless wantonness on behalf of privi- 
lege ” and against the interests of the people. 

A chief justice of a state supreme court has become a leading 
muckraker of our constitutional system and a rank supporter of 
this “ usurpation ” theory. He speaks and writes in the terms of 
Socialism, both in his views as to the motives of the makers of our 
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Constitution as well as his views in regard to its subsequent 
enforcement. Its origin and enforcement are, he says, the work 
of “exploiters,” intended and operating as an instrument of 
oppression and injustice. He characterizes the decisions of the 
Federal Supreme Court as “ perversions of the law” and the 
reasoning of those decisions as instances of “sardonic irony ” 
and of “ adding insult to injury.” ” 

The menace of this Socialist attack upon our judicial system 
is not merely potential or theoretical. Its influence has already 
been so extended that means of enlightenment as to the dangers 
of this Socialist fallacy have been organized by the Bar associations 
of the nation and of the states. A propaganda of education as to 
our constitutional government has for six years been carried on 
by the American Bar Association through its Committee to 
Oppose Judicial Recall. For over three years a special committee 
of the New York State Bar Association “ Upon the duty of courts 
to refuse to execute statutes in contravention of the fundamental 
law,” under the efficient chairmanship of Henry A. Forster, of the 
New York City Bar, has rendered valiant service in the same 
cause.” 

Back of every attempt to weaken or eliminate the judicial 
function, or to diminish the independence of the judiciary, the 
Socialist agitator is always found most active. So the Socialist 
supports the proposition, which has.been made part of the Ohio 
Constitution and is sought to be applied in all national and state 
courts of review, to compel either a unanimous, or more than a 
majority, opinion of an appellate court to declare a statute invalid 
on the ground of its repugnance to constitutional provisions. For 
the same reason it has become a plank in the Socialist political 
platform that all judgeships be made elective, and that, too, only 
for short terms. Ultimately they would eliminate the judicial 
function ; but, until that object is accomplished, they would resort 
to every possible step leading to the weakening of the judicial 
power. 

*“ Government by Judges,” address by Chief Justice Walter Clark, 
of the North Carolina Supreme Court, at Cooper Union, New York 
City, January 27, 1914; also,”“ Some Myths of the Law,” by same 
author. Michigan Law Review, November, 1914. 

*% See First, Second and Third Reports of this committee, presented 


.at the annual meetings of the New York State Bar Association in 
January, 1915, 1916 and 1917. 
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SocIALISTIC INDUSTRIAL MEASURES. 


While not constituting direct attacks upon our constitutional 
government, there are certain industrial measures which have 
been grafted upon our state constitutions and legislation, the 
source and object of which are purely Socialistic. They are 
Socialistic encroachments, by legislative or judicial extension of 
the police power, to the extent that in many instances there is 
effected an arbitrary confiscation of individual rights of liberty 
and of property. 

A fair example of such legislation is that of the statutory 
minimum wage in private employment. Such statutes are based 
upon the Socialistic, Utopian theory that each individual has a 
“generic right” to receive, through legislation, all the means 
necessary for a comfortable living, and this too, independent of 
capacity, efficiency, or return in any way by the individual to the 
source of supply. The minimum wage statute in private employ- 
ment forbids the employer or employee to make any valid contract 
for labor except for at least a minimum wage based upon the 
necessary cost of living according to a standard arbitrarily fixed 
by some commission or by statute. Of course, the excess over what 
the capacity or efficiency of the employee returns in work-worth 
to the employer, is a forced contribution to the purely individual 
needs of the worker—needs which do not arise out of, and have 
no relation to, the fact of employment,or to the occupation in 
question. The forced contribution of such excess is, of course, a 
taking of property. Moreover, the denial of the right of the 
worker to make a labor contract for what he is worth tends to 
render him jobless and without means to himself or to his family 
of any wage. Such statutory contribution by the employer is in 
fact a compulsory division of his property between himself and 
those who happen to be upon his payroll. It is all based upon 
the Socialist theory of division of property between those who 
have and those who have not. Nevertheless, such statutes have 
been passed, in one form and another, in Massachusetts, Nebraska, 
Arkansas, California, Colorado, Minnesota, Oregon, Utah, Wash- 
ington and Wisconsin. The Oregon statute was upheld by the 
Oregon State Supreme Court and the judgment therein recently 
affirmed by the United States Supreme Court by a divided court. 
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Of eight judges qualified to sit in the case, four were in favor 
of such extension of the police power, and four were against.” 
Such affirmance, only by reason.of a divided court, leaves unde- 
cided the federal questions involved. This result is significant, 
because it shows the danger of the slow, but steady, encroach- 
ment upon our constitutional limitations due to the influence of 
the Socialist propaganda. No thoughtful lawyer of 20 years or 
more ago, or even 10 years ago, would have imagined that such 
legislation had any chance of escaping the condemnation of any 
national or state court wherein its validity was questioned on the 
ground of its being repugnant to the Fourteenth Amendment. 

So, in other ways, the police power of regulation has been ex- 
tended beyond the limits of mere regulation. It has been extended 
to placing the state in the control, and even in monopolistic con- 
trol, of business enterprises which theretofore had been considered 
proper only for private management. The business of insurance 
seems now on the way to passing from 4 private enterprise to an’ 
exclusively state or governmental enterprise. State insurance 
laws, casualty and otherwise, have been passed and put in force 
in several states. The statute of the State of Washington, pro- 
viding for compulsory monopolistic casualty insurance through 
purely state management, was recently sustained by the United 
States Supreme Court.’ 

The State of North Dakota is now, and has been for two years, 
practically in the control of a Socialist organization known as 
the farmers “ Non-Partisan League.” Many of its measures, 


Socialistic in their nature, have been carried through the state 
legislature, and a new Socialist state constitution has been pro- 
posed, and was nearly passed in the last legislature, whereby state 
Socialism was to be established, under which the state or any 
political subdivision thereof should have the right “ to engage in 
any occupation or business for public purposes.” The object was 
in the first instance to take over to the state all elevator systems, 
flour mills, “and other things of a like nature.” Besides pro- 


% Stettler vs. O’Hara, et al., and Simpson vs. O’Hara, et al. (Oregon 
Minimum Wage Cases), affirmed by United States Supreme Court by 
divided court, April 9, 1917. 

4* Mountain Timber Co. vs. State of Washington (decided March 7, 
1917). 
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visions for initiative, referendum and recall, including judicial 
recall, there was also proposed the constitutional provision that: 

“No act, law, bill, measure or resolution, or part thereof, 
adopted by vote of the people shall be held unconstitutional, or 
come within the veto power of the Governor, or be amended or 
repealed, except by the vote of the people.” 

Other encroachments made through the infiuences of Socialism 
upon our institutions are manifest in many ways. Of course, it 
is not necessarily an objection to a measure that it is also favored 
by the Socialist. From a constitutional viewpoint, many measures 
which are by their opponents viewed as Socialist attacks upon 
our constitutional government, present questions fairly open to 
debate. I have mentioned a few which, to me personally, seem 
to evidence actual encroachments upon-our form of government. 
The Socialists work through their own organization and mem- 
bers, and also through those who, from time to time or at one place 
or another, can be made allies in the accomplishment of some 
Socialist object. The orthodox Socialist denies that he is allied 
with the more radical or anarchist member of the I. W. W. Never- 
theless, members of both these organizations are found at different 
places and times, working hand in hand. And various labor 
organizations, state and national, while repudiating both So- 
cialism and anarchism, are here and there discovered working 
shoulder to shoulder with both the Socialist and I. W. W. organi- 
zations to put through and compel the enforcement of legislation 
which is purely Socialistic in its nature and is intended as a step 
to the final overthrow of our present form of government. These 
combined forces were ever present during the last state legislature 
in Minnesota, and incessantly active in the formulation and intro- 
duction of countless measures intended as steps to the establish- 
ment of the Socialistic order. 

Again, it was the menacing monster of Socialism, stripped of 
its mask of peace, showing its brutal teeth and its iron hand fully 
armed in preparation for violence and bloodshed, which, in Sep- 
tember last, held the threat of an organized and prepared in- 
dustrial revolution over the heads of the 64th Congress and in- 
timidated our national legislature into the passage, either against 
judgment or without opportunity for deliberate judgment, of 
the so-called “ Adamson Law,” by which the demands of a certain 
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class of workers, which they had refused to submit to arbitration, 
were arbitrarily imposed upon the railroad employers. It matters 
not that the Adamson Law has since been held not unconstitu- 
tional. This incident of setting a time limit for action by the 
national legislature, by an organized mob clamoring with threats 
of violence at the very doors of the Congress, is most significant 
of the methods of legislation which are to be practiced when the 
new era of Socialism shall be established and when no constitu- 
tional limitations shall even pretend to stand between the mob and 
the property owner, and when the courts, even if they still exist 
in form, shall have been shorn of their judicial functions. 

Manifestations of the progress of Socialism, encroaching al- 
ready upon the individual rights of property and of liberty, are 
becoming more and more apparent. Socialism has already made 
long strides toward the accomplishment of its ultimate object, and 
each success, whether effected by subtle invasion or by open 
defiance and threat, adds to the boldness and persistence of the 
activities of its adherents. The instruments of its propaganda are 
spread broadcast, breathing enmity to our free institutions and to 
our constitutions, teaching the doctrine of class hatred and incit- 
ing all the elements of unrest to prepare for the final revolution by 
violence, which is the ultimate goal of every Socialist. 

Under the euphemistic term of the “ Co-operative Common- 
wealth ” of Socialism are hidden those organized and active forces 
of internal disruption and revolution which are today the greatest 
menace to our constitutional government. 
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